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PREFACE. 



The Law relating to Pews has been rendered more than 
usually important, by the late discussions upon them, 
and the spirit with which such discussions have been 
conducted ; for the inquiry has not been directed to 
the right which exists, but how that right might be 
swept away. When a right has been so menaced, it 
was thought that the law, particularly relating to the 
subject threatened, should be presented in the clearest 
manner. 

The pew right, (as a general right,) has existed from 
the time of the Reformation, and no work, which can be 
strictly termed a law book, has been specially dedicated 
to an inquiry into the law of this subject, and its inci- 
dents. Writers upon Ecclesiastical Law have collected 
some of the broad features relating to them, and books 
upon general subjects have afforded the matter a short 
space, but it was only in the Reports that the law was 
' to be found. 

This Book was written to supply what the Author, 
(and, doubtless, others in the Profession also,) felt was a 
defect, and it is trusted that it will at least lighten the 
labour of research, if its use extends no further, 
a3 
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PREFACE. 



The dU^Mch ^c^ile'ld cfltiHilflgect, will 
be found to be somewhat conflicting, but care has been 
taken in advocating that view which the Author deemed 
ta DC in consonance with the principles of law. that the 
authcmties which bear upon the view opposite to that 
te3ieA/ maj appear, mid where a jni^jglrftninftr n jdwlMm 
n^ been canvassed, in the course 'bf idi#8^|^tiglss;-4ti9 
l^(?psA the examinatipspl wit|'^ Jpllrtjed tp'^ 
hiquiry into the truth, rathe^^d^ tq^ftpf picsrt^8jf jp^^ 
8f>}edtion, for it is only b^ueh si^diriei^tlHfcitfafe whti^cK 
oi the law can be manifested, and justice^'W^adiHtete^ 

i^'^The Treatise has been dividedrinto £k»^]toK^ W^km 
tfian into Chapters, for it whi eottfflfd^ved^Aat mAiak 
qjyisj^p ^PH^d render the Work liiore cohcise, and kftMl 
in a degree, the great evil which appears in law writings 
^^nerally, which is the dmast uti^vdidaUetvpetimniJof 
^^ subject. . . ^ ^^ * 

<5^ Tfhe consideration for a faculty, and the right which j^' 
^bn-parishioner can acquire, and ihc^ r^t» nUck^arQ 
inherent in parishioners generally, have been commented 
i^pon at a. greater length than was at first inten^^d 1 %ttt 
Ihe trust is, that the reasons above advani^.ii^il^ proy^^ 
sufficient apology for presenting this Woric to the Pro- 
fession, ^i^'i making those Mo p^sseseT l!h^'dSff<etf(^dfe4 
r^ht aware of .tbo pp^ipi^,^,^i^h^tj|^ ^ .^S?^a^?4 
tfii protection which the law Mll.iiffi>sd jl|p^ j ^ ^soam'^^ 
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INTRODUCTION. 



;0O^ ^ *^' 



THE^o^eet of tfaia Treatise is to place the Law of 
Pews latere the public in a clear manner, and 
the^l^gpe;^ i#. it that all technicalities, as far as it was 
^'pBSsiMfe, have been avoidecL The subject-matter 
of such a IVeati^ has been, in these times, ren- 
dered pOTliedbrly necessary and interesting, not so 
much firom the importance of the pew right itself 
9« &r ibe Attack which has been made upon it 

The right to particular pews will be found, by a 
perusal of the following pages, to have been carried 
back to a very remote period of the English 
ChvR^ History: and immediately after the period 
of the Reformation the right will be found to have 
become very general ; for it is su{q)osed that it was 
about that period Churches were first pewed. It 
will be suflScient for our purpose in this place to 
state, that the right to sit in the parish Church for 
the purpose of attending the j^nWic administration 
of the duties of religion, is inherent in every 
parishioner, and when pews are appropriated by 

b 
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X INTBODUOnON. 

fionihies or claimed by pFescription5 it may be said 
to be only a special mode of enjoying the common 
law right. 

. The tractarian spirit which has been manifested 
in these times, has not been contented by attacking 
the observances of the Church, and the endeavom: 
to subvert the simplicity of the forms which 
hitherto have been observed in the performance of 
the ritual of the English Protestant Church, from 
the time of the Reformation, by the introduction 
of ceremonies: — which, if allowed to progress, 
might end in the substitution of form for feeling ; 
and a pompous, and gilded show, for that simplicity, 
which by the total absence of all exterior aids, 
must prove that the worship of Almighty God is 
the ostensible object of the attendance upon the 
offices of religion. 

The disposition, or, rather, the peculiar mode 
of seating the parishioners in the Church, has been 
deemed a matter not too mean to engage the 
subtle-minded logicians of the high Church, and 
the advocates of those peculiar tenets, in which 
the doctrine of the low Church is comprised. 
For this particular object the antagonist parties 
meet, as it were, upon common ground, and 
from a spirit of innovation, springing on (be one 
hand firocn a wish to asaunilat^, as- far a»9wy be. 
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Ei^Hgh Gfautcbes totbose of Rome: and/ on. due 
othtr, from a mistaken notion of charity^ whiefa is 
both wrongly based, and ill deduced. 

Hie Christian theory is a high, and exalted 
doctrine, yet, when its peculiarides are implied to 
frail, atid erring men, tfieir antipathies, and conven* 
tions most be taken into the account ; for, in dealing 
widi Bften, and such as come within the definition 
of Christians; it is not to be assumed that the pure, 
and holy doctrine has so spiritually endued their 
mind», that that which is of earth is wholly to be 
shdt otit ; the world, the distinction of classes, and 
the oblterranees of actiml 1%, must, in some degree, 
intrude, and, as the influence is more, or less, so 
will efither scale predominate. How, then, shall it 
be said there shall be no particular pew right in 
the Church: yet, such is said both by the high, and 
the low Churchmen — are men no more to be sub- 
jected to the usual impulses? — Or are all the dis- 
tincticms whibh society has created to be coo- 

fbuhded? 

It has been inferentiaUy advanced as an argu- 
ment Inr the abolition of pews by Mr. Fowler, in 
his book wpom ^^ Pews," that as there are no pews 
hi^ the C^AtboiiC' Churches, there shoukl be none in 
ocftt Cbiir^heSr ^it in return mi^t be asked, were 
th(d Sfpaieea in^the spaciooB contin^afeal Cathedrak 

62 
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Xl\ INTRODUCTXQjr, 

not pewed from a wish that aU might be equal?-^ 
Or^w^ it — That the grand, and the magni^ei^t 
machinery of the Romish Church might be Been to. 
its greatest advantage ? 

When the high Church party step forward to 
advocate the cause of the abolition of pews in 
Churches, it is, as has been before said, from a wish 
to introduce a similarity in appearance to the o^pr 
tinental Churches. An intimate knowledge of the 
impulses of men will show, that when the out*^ 
ward appearances are destroyed, that v^hich ia 
more particular and important too often follows ; it 
was a far-sighted view which directed the attacl^ 
upon things seemingly unimportant; for men ar^ 
governed by association, and appearances are its 
outworks. The Romish religion has ever been full 
of ceremonies, and observances ; and, even in the 
Romish Chapels of Protestant England there is 
more than sufficient grandeur to confound the 
ignorant ; who gaze upon its external splendour, and 
pomp : whereby the imagination is charmed, and 
the heart seduced ; yet without being touched. 

The introduction of the ceremonies of the 
Church of Rome into the forms of that of England 
would, it is conceived, end in the subversion of. the 
latter; for, however slowly, and Cj^refully the altera- 
tion might be introduced: it would end in the 
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adoptfMi of alt tlie ext^rDalaids which are practisecf 
b^ thJEit most subtle of all Churches ; and which has 
ever sought rather to act upon the weaknesses of 
man, through the imagination, than to convince the 
reason. 

To tinnking, and reasoning men, however much 
they might regret the change, it would make no 
dSflference : but all men do not reflect, and with such 
as do not, the ceremony would be confounded with 
the spirituality, until the distinction between the 
creeds would be to the million lost ; and the glare of 
the outer ceremony would conceal the rottenness 
within: the absurdities of transubstantiation would 
be received instead of the most reasonable theory 
which the Protestant Church inculcates; and in 
maintenance of which, great, and good men have 
bled : and England would again fall under the yoke 
of Rome, if not to endure the terrors of martyrdom, 
yet most certainly exaction, extortion, and the 
thousand miseries incidental thereto. 

If then, the introduction of the Romish ritual, 
under a false garb, is the aim, as it is said to be, of 
the tractarians ; should they not at least be open to 
suspicion, when they attempt to introduce, or 
rather^ advocate the introduction of their forms, and 
ceremonies: under the pretence of advancing the 
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XIV INTRODUCTION. 

cause of the poor man ? cloaking all as they do 
beneath the garb of universal charity. 

It has been considered necessary to diveii^e so 
far from the direct course of the subject in discus- 
sion, that the motive which actuates the tractariaUj 
or PusEYiTB may be shown : that men, by the 
beautiful theory they have reared;, or, rather, 
adopted, may not be led away from the question of 
the positive right But let the theory spring from 
tvhat source it will, and be the arguments which 
are adduced to support it whatever they may, it is 
impossible in practice ; so long, however, as men 
are actuated by the realities of life. 

To account for the like advocacy by the low 
Church party may be a matter of much greater 
difficulty, though, perhaps, in both cases, it may 
resolve itself into greediness for proselytism. But 
of such actuates or motives enough— the pen was 
assumed, not for the purpose of arguing a question 
of POLEMICS, but in defence of an universal right ; 
it is called an universal right, because every parish- 
ioner has a right to a seat in the Church, and if 
one be wrongfully appropriated, however poor the 
applicant might be, he could compel the church- 
warden to allot him a seat. Therefore : it is said to 
be an universal right 
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INTRODUCTION. XV 

Pew rights have been attacked by a gentleman 
who should be a defender rather than a subverter 
of rights : unless he could produce the most positive, 
and conclusive argument to show that they are a 
crjiog> and most flagrant injustice ; and in doing so, 
it is apprehended something more than a stale 
prc^position should be adduced ; and which, however 
true it jmay be ' i theory, it is impossible, under the 
existing state of things, to reduce into practice. 

If society could be re-organized — ^if men could 
foiget the distinctions of life — if the rights of pro- 
perty could be reduced to their origin, then, by 
possibility for a short time at least, the theory 
might work: but for its continuance things must be 
kept exactly in the same state; for the smallest 
progression made by one of the community would 
raise him above his fellows, and immediately create 
a distinction : and which, if once established, would, 
in despite of all, overturn the theoretical equality, 
and men would naturally fall into classes. In such 
reK)iganization, or reduction to its primitive ele- 
ments, the minds of all must follow in the march, 
and be circumscribed within exactly the same 
limits; for whilst men are unequal in ceapacitj there 
must be gradations in society ; and whilst distinc- 
tions in society exist, it is apprehended that the 
abolition of the pew rights, and making the Church 
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m^Aoifttnon, or, rather, i^Viltog in respect of them 
th^'^eiploded theory of common occopaiMiy, is «8 
cMhierical as the propositions, or picttires ccmtuned 
in the Utopia. ■ 

'The doctrine of common occupancy was abo- 
lished for its practical inconvenience: and, it is 
apprehended the difficulties which attached to it 
when exerted upon secular things, would be greatly 
increased when apphed to pew rights: for die 
interruption of the sacred oidinances of religion 
milk, at the least, be the result. 

In the woric above mentioned there are a series 
of propositions put forth, and which are endea^ 
voured to be used as arguments to show the injus- 
tice of the continuation of the pew right; such as 
the inelegance of pews, the harbouring of dirt, and 
damp, &c., and then follow examples of several 
Churches, wherein it is said, the proposed aboliticm 
of pews has been tried. 

It is intended, in the course of these few intro*- 
ductory remarks, to examine each of these proposi- 
tions, and to test the examples which hare been 
adduced in fitvour cf the well working of the 
system ; and it is apprehended, that it will be shown 
thM! the evil which h complamed of will, by the 
n^w^^airangement^ be rather inoreieed' than dimi- 
ni»yd.'^*> i-^^ . '^ - -y>o V ■; * 
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U^i$f8m4oifhwfef^^nPii9mfp^ 6(V) "it i^ ,]HcM 
kuomn/ilmk popiil«^i«iBT.bas^ bo prodigioudj oi^tn^ 
ibe^f^ffu^l^if^^ Ch«rqb«8 to cootain iV* ^* that th^ 
Church-building spirit lately awakened has barely 
L^ pace with- ^.growth of the population^^and 
that ^^ tb^ refiU 4eficieacie8 of the Church are , ^ 
alannitig - a3: thay were thirty years ago/ T^ 
<< X^a^plf^ QhuEch " is instaaced as an example of 
t3a0 inx^riety cf abolishing pews, so also " Chestfer- 
field Cfeuircjh,'' '' St Mary's, at Bev^ley, St Mary's, 
at Stafford, St Sepulchres, at Cambiidge," but 
Chestccfieid Ghureh «eea» to be that which is 
spedaUy relied upon to show the good working of 
the system proposed. " The case of the Church of 
Chesterfidd, therefore, goes further as an illustira* 
tion than I expected it would, and realizes, at least 
with respect to a considerable part of the Church, 
that eqiiality and impartiality in its arrangements 
which has been endeavoured to be pointed out as 
the true prindpks of Church accommodation,? 
{lb. 01); but prior to, which he tells how the 
oboogewas brou^t about. ^^ Chesterfield Church 
cotid^ of ana^e, transept, and chancel, and until 
a «ecbnt(.peflsiod the floor of the nave, which wa^ 
dmdfd ftom the reat^of d^ Church, and the ga^:* 
lafiSiiyhitdiifaifQiajnddi Ib^ iMiv^pn;e^^?jey ^ide^wei^^ 
entirely occupied by close pews ; most of ^§f^ 

b 3 
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XVlll IK'TRODirCTIOK. 

pews were regarded, and claimed by diflferent in- 
habitants as private property, and, in some instances, 
individuals were considered to be the owners and 
proprietors of a considerable number of pevs, and 
were in the habit of letting them at certain rents, 
like houses, conveying them by sak, devising them 
by will, and, in all respects, treating them like 
other property," (lb. 86) ; and of all these claims, 
when investigated on the obtainment of the faculty, 
it was found " that the only pews held by either of 
the recognized titles (prescription and faculty) were 
the corporation seats,** {lb. 86). * 

To prevent the exceeding oppodtion which the 
proposed measure had excited, "it was ultimately 
compromised by an agreement that the claims of 
all parties who had been in the halnt of letting 
pews should be disregarded, but that the church- 
wardens should provide sittings for wxh house- 
holders as had previoudy been permanent occu- 
piers of pews, and should not disturb them eo long 
as they remained parishioners and frequented the 
Church as their ordinary place of worship," (iA. 86). 

It is said the alteration has been attended with 
great benefit " With regard to the galleries closed 
pews are still allowed to remain in that quarter,'* 
(/6,'87); and in contittuatfon, it is saidy "with 
i-egard to th!at«part of the Church'whiehle fumfahed 
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INTRODUCTION. XIX 

with open seats bitherto kft free aud uoappro*- 
priated^ it is £jund acaot^ the regular frequenters 
of the Churoh that they have little difficulty in 
seating themselves on miccessive Sundays in the 
same free sittings, and so great is their security that 
many persons have furnished the free seats with 
cushions and hcusocks,^ " but it is rarely found 
that any regular attendant is disturbed in his mual 
sitting^ nor has this alteration caused any indecorous 
confusion amongst the poorer claimants for accom- 
modation," and then, after the statement of the 
facts, follows the argument, as it is there contended, 
which bears out the position proposed. He says, 
"that by the alterations lately effected the very 
same edifice which formerly contained about 1200 
sittings, now affords accommodation to more than 
1800 persons, and this surprising increase was 
simply effected by contesting all doubtful claims to 
the exclusive appropriation of the pews," " and by 
substituting uniform open benches for the closed 
and variously-shaped pews." " In this case it may 
be truly said, that the great mass of the poorer 
inhabitants were literally excluded from the services 
of the Church, for there were only sixty-four sit- 
tings for adults left unappropriated in th^ whole 
building ; to call this, therefore, the poor man's 
Chureh was to pay the Church qf Chesterfield a 
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ti^ ,^,%l9^ter of rigfit^ and of Ihe^amedeaeriptioa 
^^^l^fr-twliiQh is oiered to the rieh,' tbey ]u?e dia* 
gq^qi $PT§^tj:e»d ithe services of the Chufiefa, and by 
tb^jMclopticm! of these plans are gveady eBcomitiged 

^Jf^h^^alf^^m Belectiooa, it has been, consicbred 
pi^pl^ 3^^ J 99^ f<»: the purpose ol testings the 
^jif^^i^nwhich has been adduced i» support ^f 
l^^%^jQ|$Q9^. proposed; and abo5 as the Chmoeb in 
Q^pstiiMp^ ojfiii it ip said, one wherein ithe sjstem 
p^po%^|ih^ibeen taed, imd found tohewfmpktely 
snpc^fpV 1^ example produced (Chesterfield 
Qh^i^h). willj it is presumed, be admitted to be a 
mpst iipfc^rtunate selection, especially as it is put 
lorth as ,^ illustration of the triumph otparticuiar 
niews; foi^.it, in itself appears to be most incomplete, 
andtas &i^as it goes, most inconcludve. 

The fT«iWple Church stands first upon tbe list, 
ai^ ,i^ therefore^ if for no other ooimiefation, is 
enlitted^Qt the first comment. It has a oon^^ega* 
tii^ ^^9^ is unlike any other congregation in 
E^1^4 t\^^ Chapels of the OoUoges erf*; ^be 
y^9l^iti^9 looming nearesl^itoiti ^Im AerllMrqpk 
GJl*pboite5jrtw«ft exc^usiiMermlj^sjiaBe'jadapli^iand 
carried out, and at certain pavtiloSu^fir jfw&dit 
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i9 4»^fMMsriUenftis>/stnyhg^i^ d3ci^ept ihroQgh tile 
esj|il««r!wriet€»it 6t!d€P of n Beiieb§r of one of the 
twc^ioidfefffcleft eomprisltig the Temple, to obtain ad- 
niiisio» iflWk^ the body of the Chorch daring the 
Siiiids^^iiefvioed. It is tme, particular parts of the 
(%<iMk' '«e appr<^)riated to die particular ranks 
of the members; and in those phces so appor- 
tioMd^tes^l^are in comnibn ; and as the Church 
19 ex£tad^ly'app^pi4iited to the metiibers of the 
two 0O|$|€tie3: ittnay be said to be a congregation 
of gefidinien ; and any objectionble conduct from 
one to^nttds another could not be expected, and 
in ijiek'^partictilar case, the argument to be used 
against the general ^stem of benches would not 
iq^y^ all there being equal (in the sense in which 
the wond is here used). And though the seats are 
said to be in common, it is only in a degree, for 
betwe^MH the sittings of the two societies, viz.^ the 
Middle and Inner* Temple : there is a division which 
ettendii ticirougbont the body of the Church, and it 
is viifj^imki^l whe^ther a member of one society 
waatdtoaMowed to occupy a sittingwhich isallotted 
to the'lKtbgr^OCiety ^'but be that as it may, it is very 
e^nakt hiriseHild liot Iclaito it as of rights It is pre- 
sMwdTthito die instonee^ produced in the Temple 
6liuifeb<fdHBcoiiiitHfikiioch«i^>kt AirfheiMce a^ the 
*th0«g[ i»riju49tidlRq ^ni\^''- ''.. ^^n^ un* [ i ^t.T 
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XXll INTRODUCTION. 

• Chesterfield Church is the next in order upon 
the list, ,wd on it Mr. Fowler seems to have relied 
for complete proof of his theory, for he says it goes 
further a^ an illustration than he ejected. The 
facts he has adduced, and the arguments offered in 
support of such an assumption, will be commented 
on in the order in which they are placed above, 
(«wpra, p. xvii). Of the other examples he says 
nothing : and therefore it is a fair inference that 
ftx>m them nothing could be brought to bear upcm 
the subject-matter of his theory : or in furtherance 
of his particular views : or it might be fairly said 
they are rather proofs of the ill working of the 
system, or surely one, or other of them could have 
furnished some point of evidence. 

The case of Chesterfield Church is the one 
especially open to discussion, for facts are affcmied 
as a basis whereon to found an argument* It is 
said (supra^ p. xix) that the Church was fcwmerly 
pewed in the usual manner ; and as the Church ac- 
commodation was found to be insu£Bcient, it was 
proposed to alter the interior arrangement, and 
to substitute open benches ; but with this plan it 
was found certain claims interfered, many of whidi 
it i^pears were of an illegal origin, as being 
the subject of barter and sale. To stifle the oppo- 
sition which it was feared the proposed measure 
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would excite, it was agreed that the illegal holdings 
of tiK>se who claimed the power of sale should be 
disi^^arded, %nA they vrho had the right of the 
permanent occupancy of the pew should be ap- 
pointed during residence, and user to particular 
sittings {$npru^ p. xviii) axid such exclusive appro- 
priations amounted in number to ^^ eigJU hundred 
and ninety^imo attin^" He then further says, 
that in the new arrangement the galleries remained 
as diey were before, {supra^ p. xviii) ; and that the 
poorer inhabitants were excluded from the Church, 
there being room for only axty-four adults in the 
free sittings. 

It is difficult to understand why the seats in the 
gallery should not have been subjected to like treat- 
ment, as those in the nave of the Church, for the 
pews therein are held exacdy upon the same basis 
as those in the nave : and if the illegal system was 
carried on in the nave of the Church, it is more thati 
likely to exist in the undisturbed pews in die gallery. 
If the pews in the gallery are allowed to be continued 
under the old usage, it is creating in a more acute 
form the very evil which is so much complained of ; 
aod it is doubtful, unless upon the direct inter- 
ference of the' ordinary, whether the occupant of 
the gaUery> pews could be. disturbed; for if). a 
parishJoner^elaim^d to be seated^ the chumdiwardftn, 
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rMIfei^>i)^ i^^dlm iihsi^lfi »! ' Ktigaciongi «hiM 
r§{d^ t&iM'€h(! kfftts ki the nave Of die^CliuBdbi'mte 
litikj^dp^tsA fiXid id common. Itmtidttnxused aa 
at«r^&fidtf;' itt'fm'dyeramce of the tbeoiy ki qoe^ioil^ 
ttmirihe («^ddanoe >of ill feeKngy aad litigaikioi^^aod 
thii'iMcbii^ deradpn of one parishioner over anotlmr^ 
isrilMf'fipdtHd dl^eet of the advocation ; bote hcrnr far 
tto^4J)otnlfiGe!of the old regulation, i« to the saaiir 
inrtheogftOeiy, vtli conduce to its attainment (if ^tlie 
st^)p<»itkmj0f baiter, 4nd sale is correct), is at kast. 
T^^fH-oblematical. The occnpants of diose sittings 
vrtft/^a^^e legri right becomes more undetBtood, bo 
cWein^i^jr - annoyed by intrusions, and which it 
wtM^lte^'iM^ossible for them to rebut The case of 
jSMk^'^fUsborne (3 Hag. Ecc. Rep. 732, supruy 
pv' M)i^l^ forth very clearly the right which is ac-* 
qutr^ 'tn pews in the galleiy of a Church, but it is 
{^tefe^ded the right of barter, and sale can in no 
eafte be '^countenanced, for it is podtively o{^K)8ed 
to^l |)ribdples of law, and wotdd not give even the 
t?Ofer^i/ title, 

^<M#;'R>i*ler, by the title of his book,ifiay be pre*^^ 
^eftitexl^td have escamined into the law of pews, and 
wtic^^bd^s the atgummt he ha^adviRieed nioek 
(fiffleafttd'bennderstodd; a^ Svhe^*te sayW*i*t«: 

nM§n|9fi^il]^^ if44i^^§uavid(Mdld^1rs§o«dl¥atb^ 
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the aflBuvptien of the advoeaie thim the mA^edi^m^ 
delibemte opinkm of tivd Iawyer5 for he mmt^ firofQ 
bis own sfaowingy ha?e been well awiure that aa tbi) 
whole of the sittings, with the uogle exception of 
the Qorporation pew, were held under an lUegfil 
title, that they were open to the appointmeoC of tb^e 
churchwarden : and if the free sittings were insufii* 
cient to supj^y the poor parishioners^ the Otbem 
were open to their use. The citation iii|o .the 
Ecclesiastical Court of the churchwardeitfi on re* 
tiiSBl (under the circunistances) to appoint^ would 
have been attended with no expense to .the poor 
parishioner, for on the proper suggestion the Coiyt 
would have appointed both a proctor, and a counseU 
It is also conceived that the (most inconclusive) 
trial, in Chesterfield Church, of the proposed 
system ; is insisted on as conclusive evidence of the 
propriety of abolishing pews, in the same spirit a^ 
that which dictated the observation above, as to 
the unappropriated seats. Therefore : it is held im^ 
possible, under the circumstances adduced* to say 
that the poor were excluded the Church, and ihe 
proposition must be received rather as an atteoipt t^ 
pcop an argument, than as a valid suggestion. . It,may» 
perhaps, be said ia return, that in effect they w;^0 
exduded: to wh^pb it will be replied^ that whf^re ^ 
law prpvkles su^r^amd^ for a wroogj ap/ifecd^efn^ 
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XXn iNTWODUCTfDN, 

this histonce, there cftnnoc be add to be an ex* 
du^on. 

If the poor, of "Whoee claims Mr. Fowfer ap-i 
piears to be the advocate, had a right, as parishioner, 
to a seat in the Chnrch ; the churchwardens, on 
application, would have been compellable, as above 
shown, to provide them sittings in the Church, for 
the claims of purchase would have been disregarded; 
and if there was only one vjJM claim admkted, 
it necessarily follows that the whole of the other 
sittings were free to the use 6f the parishioners ; 
and on the appointment of the poor parishioner 
to the seat by the churchwarden, it is clear that he 
who claimed by the wrongful title could have no 
right ; and if he persisted in occupyii^ the seat, 
the appointee of the churchwarden could have cited 
him into the Ecclesiastical Court, and have obtained 
an inhibition against his again occupying the seat : 
Therefore : it is submitted that the argument that 
there were only sixty-four unappropriated sittings 
is fallacious, for the law would regard the claim of 
the poor man, as well as that of the rich, and in the 
case proposed the churchwarden, on citation by a 
parishioner, would have been condemned in costs. 

It is not shown who were the ddmants of the 
efight hundred and ninety-two sittings in the nave 
and (rf the gtdlery pews, which were aBotted when 
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the Chufoh was benohedy but it wmy be reasondbly 
supposed that they belonged to the most wealthy 
aod ii^ueatial part of the parish ; and if theotthe 
higher clas9 of society in the parish ace ifmcMly 
provided foar, how can it be said that Chbst»«fiei4) 
QB^mc^pre^ent9 2kfair example of the well workmg 
of the proposed system ? 

If the whole of the ocmgregation, as in case of 
the Temple Church, and the Ckdl^e Chapels^ were 
equals, iheti the disagreeables which would result 
from.np pairticular seat being allotted, would be in 
a great degree avoided, for each being equal to the 
other there would be no clashing of the conventional 
feelings of society ; and all would doubtless be con- 
ducted in an orderly, and proper spirit But when 
all grades of society are admitted in equal right to 
the scune seat,, then it is apprehended feelings 
would arise which are the opposites of that pro* 
[»riety (tf. feeling which should exist in a place 
wherein is si^posed to be the actual presence of 
God; for it is written that " Where two or three 
ai?e gathered together in my name, there am I 
in the mid^ of them." — Matt c. xviii. v. 20. 

For instaooe, a lady in a white muslin, or light 
tjXk dres^ beipg seated in the then free seats, and a 
%w^e^ps by the power of the equaiiaatipn, and 
^ JevAVi^R of lights he might, «jwe^ apd placed 
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g^ious.duti^ as opt to .fear* dae msidt ? lo^in^^S) 
and pin^nce^ we sometunes road of a dtot^ ctf 
abstractipiii approaching that aboye» but it isl&bugiit 
it will but, rarelj be found in the actuidinoveiiiients 



of life. , M'i ;' 

Thei^aqtuftl consequence of such contac^'would 
b€| known to h^r, and tbe feelings wliicb she mght 
to ^^periene^ would yaniidi in contemplatioiii^f the 
i^ear and positive ill And yet, as the seats one 
open, to all the parishioners in coxomon, te^ one 
would have a right to remove the sweep ; fbt his 
occupation is not put under an interdict, and by 
possibility he may have no clothes unstained by 
his trade ; yet, for his attendance in the pariah 
Chqrch there is an equal need with thatcrf* Ae 
cleanly, and well dressed ; for Mr. Fowler admits, 
as ,it must be admitted upon all hands, that poverty, 
apd.its too often companion, uncleanlines^ is no 
desecration of the House of God, and would be no 
plea in bar to the penalties which the statutes 
inflict. .1 

The rights of the poor, and the hardships with 
which th^ are environed, is argued whh) greaf 
fe^jiijD^f buit in advoci^ing thisiqueslioii'cafediotiri 
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resklraittiiii. the tedtmticmHy genemHy. And in 
ai||iia^ tiid oaee of ofie dads 6t the community/ 
it ^boold not be foi^ten that the other cla^sef 
of society haire an equal daim upon our sy mpadiies ; 
aod that there may be as great a tyranny in tlie 
etjfoU&ihai ea in the depression of the poor. 

The supposition above offered is one which would 

be more ikaa poedble to occur in such a state of 

things aaithatptpoposed, and die consequence would 

be^ tbaitvvthe wdl dressed (ttot to say respectable' 

partieiHr> of the community, for idl who cdnduci^ 

tfaemsth^eff properly are respectable in thehr degreed) 

wDuU be driven from the Church. And why ? 

Becauae they could not, on every attendance, 

affi)rd tOTij^ the spoiling of a dress ; and in (hose 

caoBS where the dress would not be spoiled, it would 

not be agreeable to pass through the streets with a 

large stain upon it, and possibly accompanied with 

a diMfi;veeable odour: so again, they would be 

averse $» tltie continual admixture of classes whlcli 

the indiscriminate -user of the seats would create. 

It will, perhaps, be said that such feelings could 
only result from pride, and that pride is unbecoming 
in a CbtisCitui-. Truly ; but then we must argue 
^pon the^'/moMCial we hove, tuMch is ktimdnM/', 
\ridt M itsemorsf «nd^fi6CttsSMeueies. '^I^ SMlil^i^ 
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tftidfidns of classes; shall thien iii^e )nm go bfe jond 
imn? And so also did the Creator of the world, 
err the differences we find in man would not exist; 
and ll*on) the history of man, traced to its earliest 
periods, such distinctions have existed, and they 
might he said to be a consequence of the division 
of labour: for it must be admitted, that one of the 
primary elements of society, is the division of labour; 
arid in such division some of its offices must he 
mdre honourable than others, and therein com- 
menced the distinctions of society: for he who 
governs shall be more elevated than he who is 
governed, so he who directs than he who is 
directed. All must be fed ; if therefore the higher 
are exerting their abilities for the protection of the 
lower class, it follows as a natural consequence tlmt 
the lower class shall provide them with proper sus- 
tenance; as a recompence for the services they 
render them. And it may also be said, that the 
division of labour is necessary for the perpetuattion 
of the species : for it is only the increased &cilities 
which such division affords that enable the numbers 
to be fed: that sustains the government: and ex- 
tends commerce. If each man had to provide far 
his own wants, he would only providfe sufBdetilfer 
his need. It would be useless to ^W more com 
than he could consume, br to nmtte^tnore dories 
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than wex^ uecessary for his use, or to build more 
bouses than he could inhabit; he would haie no 
overplus, at least not more if he were a provident 
man^ than would be sufficient for his probable wants; 
for as there was no barter^ there would be no means 
of getting rid of his surplus. His foresight might 
extend a season in advance of his want, in case of a 
failure of the crop, but such provision would be in- 
sufficient to provide for casualties. In particular parts 
there might be a successive failure of crops^and other 
sustenance, and the inhabitants would then perish ; 
their nei^bours could not supply their need, for 
they have only sufficient for their wants. Admit they 
eould have a surplus commodity, and that they could 
barter that commodity, and the position contended 
for is established ; viz,, that the division of labour is 
a necessary consequence of society : so the division 
of classes is a necessary consequence of the division 
of labour : for the want must have been antecedent 
to the division : and the distinction of classes, the 
effect of the division, coupled with increase of 
numbers. 

If these distinctions have existed through all time, 
and do exist in every modification of society, why 
ahoidd the Church be exempt ? — ^It is said, that in 
the. eyes of God all men are the same; but which 
QQ^ust be received with great qualificatipn, for in 
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Aid tfiat even he^ 
t-kione seaee it may be true, fnr the sabnrtkm 
^dl mm i m en i k d by dto death of the Saviour. 

IMbpa k wiU be answered, if a person met 
«Mi a ^iiagreeaUe neighbour, that he could re- 
mkome aa another seat : truly he might, if the next 
•aat irmre d ioaa ga g a d , and if disengi^ed, the same 
ohjaatiaa might apply; and if it were engaged; and 
•0^ tiwaMgh ^ whole range, dien the person 
; have to pass through the whole range of the 
, diitttrbing everyone he passed, creating inter- 
its consequent confusion ; which would 
be an interruption to the orderly progression of the 
service, and an inconvenience to the person: it 
mif^ be that this was not a solitary instance, for it 
would be fair to presume, that many might be 
j^aeed in the same position ; and there is no law to 
prevent the orderiy movement of a person in a 
Qiim^fa. If confined to a solitary instance, the in- 
terraption would be comparatively trifling, (but yet 
during the Church service if a book, stick, or 
timbrella, falls, we find it excites much attention) ; 
but if such passing was frequent, or continued in 
ks operation, then the confusion would become 
important. 

In ape(riting of the pow, Mr. Fowler says, " they 
wte dxmAy tfed down in ttie world by tiieir circum- 
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powiMV thnr life is geB^sliy a rtmtMit «pHM«i 
of labour^ with old age, <Nr sidmeaa uii{H^^«MI&r 
in prospect. Is it not deairaUe da^ Aitif iliiiwM 
be mjaik to feel there is one plaee a« hmtrimlm 
ifiijch the w(»ld, and its ai^afidal ralatioPBy mmL diik. 
tifictiom do oat enter — where poverty ««d mutp 
appaiel will not e«liide th^n, aad whMeiMQiqr 
aod rank cannot pugchase parilegcn^ W%^hmmM 
rifbt to eqpeet l^t the guandiaBs of ^m Gimmk 
wiUexeirt tbemielves to make thai soeieiy ai^attari 
tfpe of better and figure time8» and to laotiva aU 
comers whether high, or low, rich or poor, fridua 
the sacred walk on the san^ equal terms, on whkh 
we aie taqght they will be received hereafter," (/4 
66), ^^ The principle of spiritual equality between 
rich and poor, is the very j^ncij^ of Christianity 
itself, and to aot upon such a' principle is the duty 
of every Christian, and to neglect or violate such a 
prinaij^e is to subvert the fundamental laws of 
ChriBtianity its^. Christianity acknowledges an 
^istocracy, but^n^t in pews; rei^cts the privil^^es 
of biftb,, but, not in public worship; ther^men 
come to abase, not glorify and exalt them«elv^'* 
(/6, 81,, et ^^).. :It is (li^ciiJt tp iff4ire,^t,the 
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there Js, np^l^mg to h^d^^ ^ipji, fy^ofli^j^rpcrti^.? 
thrope^ wherefroQi Jie ple^s Ijo.wpr^iup^ pr tp bid 

^^)P??r>P*>^ ^^^PpQ^S^ .ft^ig;^'?P^v ^.di^v W^r/?' 
for ^Ojin^jr phoose, (^nly tp >jp))l^ /Jii^^s^ bp%^ 

his jweajt^ier nei^h|)pui;s, or only before; Jth^, P9^5 

as the case nfiay be ; wherein tben^^^irf^ th^ fighfn^ of 

the excluded portipn of spcipty disregarded ? , 

,^ When, spiritual equality is appben of> does ijt not 

iji^j^n thj^ God will J^earl^n equally tp the prayers 

pf ^^|ie poor as to those of die ri^qh ?-r-What more 

i^j^^ it qonyey, then that prayer, if sincere,, will be 

^^furd firpm the privacy of the humble ^oset as well 

as from the altar of the gorgepus ^nd tufretted 

^P^th^dr^d, — And when it is said^ l;hat (^pd i& no 

n^pecter of persons, it can but xpeau that he ^1 

h(^y€j an equal regard to the ^uppliqatjip^ns of tbelewly, 

^^pf tl?e rich— and as the distinctions, pf soci^^y 

;e^^ted when Jesus Christ walked, earjtji as m^; 

,^ff^ t|i^y,been wron^ he woul^ have reprobated 

i^j ibji^we do not find apy,w^ere^thatjj»e,4is~ 
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f^^ia ^i^mMice: 'Hfe^ inculcated ttie'caife 
liPA^^tWfe^a amrbutU^ Tievbr confcundeil'tfie 
TOtiiifctSOTis df cbis^^He recommended tuniility, 
and shewed fhe spiritual danger of pnde; 'feut'tfe 
lie^r saM distifactiotis sHoulrf not exist— He^saih it 
^a&'ffiBciihYor tSie rich (o be saved, feut 'He never 
^aS3 that in the synagogue tfcere should be no prece- 
deface— He said' the repentant sinner,' was more 
'^6rAy than thie haughty ThkrisecW He did not 
T^y A^y ishoiifd worship side,'by siAe— He knew the 
pe^cuKaritiis, the frailties, and' prejudices of'iben*; 
fie taught them the road to Heaven, not by doing 
tidlence to tHeir conventions, hut by ' reproving 
their sins— He did not say that all men were 
equal ; and in the case of the tribute money by 
his answer he showed that he respected the con- 
stituted authorities. If He then, who is the great 
founder of ouf faith, respected the distiiictions 
of class, who shall say that the classes of society 
shall be confounded? '^ 

How does the case of A. above differ frdni <hat 
bf the wedthieir parishioners: building, and up- 
holding the Structure of the Church, as they do^t-^ 
l^otifd not the rule in this instance hold, Ihat^ toy 
i}&6 bear ttie^burdeii should atso share the'pfoifft'? 
^— Vneiie Iheii is me Injustice complained of r—Tfifre 
{iwf'TiaVe it not mffieir power fb*erect'H[!Sjijrcfiei, 
c2 
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!(Nr ^mtJ^iiv^ ' towaodfi ttbeir rmp^ bat yt/kdimj «ft 

the obeitf pU^eft to .the Ohmioh ;? - bxA- kt: e^lary 
C^ui^sbi be/ it tbe tbrooged.^aiieMof -frj p^[mliir 
{ve^qbcff^ eit that oC a^ remote irillage^ iiiie need of 
the .popr. iQ 9IVI99 . pimifled. for ;^ymr tbe^ iqm cam 
bj <^HMi b^A€he% m the other, in itfae^ vmaooupied 
pQW8«-^0pe^ b^qbe% ^eefiecinUy. vfhm. eoMrlied 
jfr^^s lure spwif^ at indignantly,. a» tb^^ tbi3 
word bore the impress of d^radatioi^ itftdnio^t : 
and. 7^ (he word means no mom than a^divofition 
to ^e iipapi^Y^at^ seals. 

The prior part of the last quotatipa has been 
acilf^ed, m a specimen of the afgumenta psocbic^ 
in the endeavour to ufdiold this queatioi ; but ig 
is difficult to understand what it mean3> or to whal 
it po^ita. It is apprehended^ if the poor i^re 
plfused in the position contemplated, no benefit 
could j^e&vi%, and the contem^ation of the sufpposed 
pleasures of qpulence^ would to Uiem be rath^aa 
ill than ai good, and in ill regulated minda. would 
coreate. feelings wholly in dissonance to tbope whi^ 
sfQeiQ, itQ be expected from the contact, 

Tk^ merely being seated side, by adeii^oald 
prodqqe^;^ reeiprooiityof sentimeeyir and«i j|^!iae^i 
hQ«reve».^U:it may somid!in lhi<wyy/ifij€li^ h^ 
most inconveniwtc j|i tbf? i54«»f«>f a«ftWi^:>eoi^^repr 
gation, it would be a thhig most disagreeable for 
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Ae pttofav neigbbfari^i^biMfifi toim^, the HI 
tMgbt MiuMboe f^tisa^lcfw^t cktoes could ^oreane 
011I7 diig«stHioiitfae<r^& heighboor^ And iso in 
neidiefl oase'cocddatbe^efltresiilt-^A better test 
of ClMisti4tiiQf; tlkati tnidtiDg pews in oommon^ is 
duit eacrrt^ lOJw: In*^ dotintry parisAies^ at all etents 
ik> iboM^^tilicii^irrtbe inini^ter does fais duty; vix- 
ib»MmuximoPik^ wmta of the poorer neigfabotm 
b^ the^^i^afiidn cf l^nnore fortunate holders of 
this-^^rld^gdods. 

Tk& unpnyHded old age, and sickness spoken of 
is too often the result of improvidence; and k is 
dUS(n:ilt to understand ho^ any gratification, - or 
heftliiig eoidd be dflforded die unfortunate persons 
by an indiscriminate admixture with their more 
ferttmate fellow parishioners. 

Such afi argdment may tend to excite sympatliy 
for the i^^ants, and the distresses spoken of, but can 
ne^erlAve- weight to overthrow a vested right. A 
titoilcmgfa'ac^ufiintance with the law which pnerm 
the p«w light trill show it to be administered in a 
iptopet, tmd JfeasoiWiWe manner. — It is such iB 
judged, and ohe^mded arguments as are produieed 
to ^yvertfat^i^ the ri^t; which tend more to create 
didsatiefiiotiob; thattfhe most arbitmry exertion df 
the HgbrwOldd^dov f(^ it creates dissatisfkctron, 
y^a^tt co0tl*mtnehf had place before. 
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' The poor (as n jdeai^iBrei'ikcttiiie peracflwwlio 
would 0taiid feithj awl iesd the idbtimtioitt rof 
classes^ fi)r sm^ diManedoa&'fanre existed Tfiiom the 
fest dawn of 4hdr «ecoll«eliaB8, lodb it k ^tmte^ 
wiU eitist dtning the pericKl of their mortal -scjeimi. 
If it be wiae^ and poiitie to overthrow the hamesn, 
and resttaintB of 80cieityy^*^4eC some odier areoa.be 
selected thmi the^ Baane of Gody for it is not tb^jie 
th^ nkm fibi)xM fint exhibit their aatipathi^ 
and disgusts ; it is not there ihat the artifim} dis- 
tinctions; or tsdier the conventions of aoeieiyy 
should be torn away wiA a rude hand : let the 
experiment be tried^ if it is to be trled^ amid the 
realities of life; where men are alive to its impulses, 
and wherein is the proper stage for their working. 
If there was a total, or what would aimmnt to in 
ejffecty a totid exclusion o£ the poorer m^nbers of 
the community from the Church, then it would be 
time to give out the eager cry> — a cry, it is feaiied^ 
i/diich has its impube but in the selfishness of 
party. The poor are made the raUyii^ pomt, and 
when liiey have served the turn may perhaps, as is 
too often the case in the world, be cast aside, and 
all their claims forgotten. 

They ^e now provided for— they are now res- 
pected in their proper walk of life, their comforts-eve 
stiVdi^/ittid their ^^vesses^reUeved^omtfae super- 
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fldlie»«£^t^ir>itio]»£)i^im$itt lieigU)Oui»^ ^ak 
not<of^tfa8iifndr ofiAofamsJ; fiwii^iifi^eat^lhat .tb« 
AiatMCtdobijef ' coBMQDse aiente. tm fxt^n u^ 
quaBtfefe <3of ^ cbwmuBfltwwwa.; aohf ftbouoduig ^^ 
lasarf y n&w BxAnng beneath the iwm 4»er?e irf th« 
lofmit^poveftj^ Qad.eii&h«* mixmu^ ia calcul<^e4 Iq 
deadiia '4he^ better ieel{ag» of iiature — on the op^ 
baad by- thd enerriytieiis of awsiialitj^ on the ot}ier 
by tfa^ l^tttptotums :¥rhich beoet a 8l»te of al^t 
poven^^ 1 «pedL iMtt of U¥liyjulufil8, but of a cla83,; 
and which pictiii»>it. ia to,be &a]:ed will be t^o 
fearfiaHy realized in thorn dietiicts termed manu- 
fiioturiiig^-r-There are individual instances , of a 
eontiary condnct» and when it occurs amid the ev\l 
of the suvrounding exao^le^ and temptation, th^t 
man is worthy of a place, it must be admitted, with 
those who are in. advance of him in life, — ^for.he 
would be careftd not to oflfend the prejudices oj^, a 
dass, amongst ^dK>m» -socmer, or later, he must be 
nimibeined. It is of the much more numerous cl^3s 
of pocff pfeople which is here spoken of, the denizens 
of the villages^ the agricultural poor, who live on in 
die same unvarying round of life, — ^who have grown 
up with their more fortunate nelghbouiB, and who 
know all, and .are known by every member of 
'Aeiriitde: community* . ». 

^ PccaMon atty .when the purpose of party d^^jt 
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necessary, harrcming insfcaiieBS^ M» held: ap'W Atf 
paUb view of orer crowded dweBii^ And scanty 
food ; bnt where that is the case, the caose cms 
generally be traced to the hnprovideikce, or idlenm^- 
of tbe individuals. 

It is the depraved ci ike lower dasses who (if 
tbe desire exists at all), are wishing to be seated^ 
with their wealtluer neighbours : and if the desirabk 
diutinction was obtained, would the fedings which 
it would elicit, turn to the account of the propoun-^ 
ders of the theory? — The feelings of the uppef 
classes are not here spoken of; but the unmsuinered 
insolence of the lower. In the particular cases 
wherein a decent propriety of bearing was mani- 
fested; in those very cases, and by those very 
persons ; the confounding of the grades of sodety 
would be more regretted than desired. What was 
the comment of Lord Hailes, an eminent Scotch 
Judge, upon a plea that certain persons had a right 
to enter a place of public worship and seize any 
vacant place ? did he imagine <mler would be the 
result? — ^It has been thought well to extract his 
remark, not that it is necessary to introduce has 
great name to support the argument, but in taimiog 
over some works upon Scotch kw, the passage 
casvmlly presented itself and wUch was con^dered 
so pe^rtibent to the sulgeei;, that it was judged to be 
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%i&iS9iqBbl0oEliifl«ralxoiabf^^ I^ the peti^^ 

^•iu»fi£lb»itMT^6 tababkaiKts'of: tfas ipeum^ $»t t»* 
hmte AeimaiBsstfOaidota, and iidtKriiiiiiiUdl; ^<k> 
tbMjb0i¥faa«nitofiiBttol^ CbHiifa will fa«re Ua 
choice. — This might have done veijf wtettin foiiii^ 
tim«^vwbm ifae arakcrf Ant (ibumib •#at teftvdid, 
adA^pec^ broo^ ^eir stoob mdi' thetf^ iwUoh 
t^ ^eew al tixe aiifliMf ^ i£ «k«j did txoc tike hk 

nanteqevity fi)t« a 'partxmlai' law,' iti order to divide 
t^j^wti in Cfaaxroheb. Goodocder ft^qulres^ a 
dmwfn Md^mofbettervule can be' detid^ than 
d^ whklipnwliceiteis^adopte4 of cUtiding^by the 
valnad r^nl: ^tbis raiay be ottend^d wkh ineo&veni^ 
eoee^ aa every human mstitution is, but thk is 
sui^y jbet$9i^ than that of patting die Churches of 
Seotknd into the $tate of die communities 6f the 
Royal Buii^'Vduch eaimot be divided/' (^Haile^, 

luy ■ ' ' ■- . • -" ' ^ 

Wha^ axey besid009 the argument introduced ih 
8U{qfK>rt of the theory ? assimilation to the Bioimsfa 
I^aoesofiworshqfionliie Continent? — He says there 
all areoo^an equality $ 'if it were the case, H might; 
in fomeisense^be ))roduced as a reason, but "Bit the 
soundbieBS «f ' tbe^jbrdposittoui it^ unfertun«tefy, \i 
not itDto^'fov tfaeni die' diffi^rtoces of wealtli^if knd' 
poverty k)^^9r?aa»t0dJM^tfi^in(Mt ^piiBI^lA^i^ '^ 
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iw^hj ao aetttid flK>iidy*payiiieht>Cb¥ d'libiiir^ t^M 
iwImc}^ ohmige 10 augmeotcxi oiv4he fe«l?vid <(&^; fi)^ 
on. Iboae days the tfaiotig is expMfted, attd^^ietMdei- 
qpieody^ tkose days ave the efaair lenderfe^ ttiarit€i(. 
.When the hired chair occupies the {Mv^eme^'of "die 
Chorch how does it diflbr fiom Ihe feed ^wt is 
QOt each a r^t» foit the limef*«^Ii it tic^^diAing 
user an exclusive enjoyment ? But evM ^^hts^ ¥ef^ 
tatiQti didnotpreseoi imV^ a great reiusoli agsanst 
fhe p»9po8ed omatgamAt^ wcmlA he ' in^y^ (fifi. 
&^7f»iee:of the haUtsirf the people/ H^^DngBA 
perhaps, of all people henealh ihe sub, are^dni^ most 
ck^y, "that part of the oommunlty, at teiftst, '#ho 
regard appearmces at all, and the admixttire' wonM 
he feiffed as much, as t^ confounding of the con* 
vmitional feelings of the community; whereas sudi 
CQHsequences as would present themsetres to an 
Eng^sh mind, are never thought of; or if thbu^t df, 
i^flheededy in too many of the nations wbldi crowd 
the area of the ContiBeBt of Eurcpe. Tb^re is also 
much said about the aristocratic excln^teiliess <^ 
the Elfish people, but it is difficult W tinder- 
stand what weight that could have in- the arguments 
imless to show the pootive impolicy of introdticJng 
a^ystem, to say the least, which would strike^ deeply 
into die pri^tidices bf the cottonuttSty; sttiA Mve ihk 
€ff(^ct of^avoliliing a most deteM^H!^ t^Mst^ce; 
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iM^»^mdi« oi^iliaDQU jf the mtcry wba too grcM 
j(Q l)^,i^^lb9l«od> il! mmU be tbe acka^n of AUt 
T^^Qtitfif th» wmvanBdijkom tht paridi Chureli; 
wbiE^. bem^ eyeiy biiKden^ and wouU «tid iti tiie 
b^^ki^i^ of Bttfnerous FrofOBUirj Ohapete^ whi^ 
j^ould^opndiicted on the most eMdorive ptincf- 
l>teeti, (wd.erentei between die distind^n^ of doeilfty, 

Tbp pQQi:^.sQ,dwignatod» kftve now the right ot 
^vjJi^e^iif pr^ykge k be^ of wordi^piitig: i;9$fli 
l^i^ir gr0ft$0r neigbboiirs, and sharing in cOttOibA 
iKi(b tbem .^e orcUaances of reCfion. 

Xf l^^e coqU .be adduced an aigQnienrt in snp^ 
fOfXoi tbe proposed Sjatem, and a reasonable hope 
^wnrof Us acoomplidbment; then the wonder wouM 
be leasr .at tbe proportion; but when Chesteifield 
Church ia jHroduced as the example^ and as that 
wbifdi is to «how its thorough well working, h 
dj^. natural that then men should pause, and we%h 
wdU the premisf^s i before muchi if anj, stress is laid 
on:.a.;trial so utterly inconclusive^ and imperfect. 
Wb^i^ is the admixture of classes which it was px>« 
diiQed -tq daow tbe well working of ?^ — Where tat 
]tl^,,S)^^t8 in common to ail^ when it is said so 
g^eatfis tbe security of tbe s^ils, that persons ha^e 
jufpvi^ed for them cushions, andhaasod£a2--«Whcac 
Ho^Jil^f'^i^^^J ftpdcen of?r-rOneJu«uriette 
upon a soft cushion, the other is seated upon 
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propriatcSupday, ^ft«r Siind^,.tte s^W ^<*^^/J* 
\f^^^ ib^ the euaroacJwont is'i^ypirr4i^te4»^l if 
gg, y)j<?j3Bi§ the aeat ia coInI^QDL ?-T-If .^M^ff^wUM* 

^^t|iQm«^j^,vrx)\dd it4iot creAte.a^sor^n,^ (i^r^ 
i^^.,9(ccupwt|if JVit a cQnjEosiofv w4 JJWtW^^t^ 
YffK% ipdecc^Qus scene ?— The, ireiy, wgnfe.Qjfi tj^ 
iUj^^ti^Uoaswigsest a doubt^ wbichaije^'^itisrW^ 
gjfjn^&p." {^t^pra^ p* xix) ; evidently infeycriqgt^t, 
g^ljy^iipejii it ,4oe^ take, places aod it 13 not jan^;. 
^jp^g too much to say that when it does, ih^ 
scene is more fit fox apy places thaiji a Qhnrd^ 

Chesterfield Church (a), vie wed initp most fif^ygpr- 
^Ij^^Ji^, is no more than a Chmich ^ifh.has 
numerous free sittings without being mariedcfriff^ 
^fja^ the congregation wJ*a9iyi.^flGpflr^ \p pa^ltre 
f^c|ipp<Mtoted in thegsJkigi wd wJbe>^I^9?r 
priated portion of the Churcb A^ }f is^appiip^ 
j^^P^gd^tiba}^ before Yeryjppp,.t^cf Ul;t^:^pQfsi. 

(a) It has not been thought necessanr to suggest any doubt as to 
m \^^ ^ 4e'mod^ 6f setting «he cdh^e^iti^' u^X^mtelfi^ 

power of altering the law with respect to pews. 
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bfljfy^^dttt^^ biit the ptx>po»ed system MfiS be 
lAdtti^tisdy and those seats whidi are now pro* 
nouneefl free, wiH fell under the usual rules of the 
<^onmian law, or it will end in the erecfdon of a 
Chapel, as above hinted, and if a license be refused, 
it will be only opening the door to dissent. 

If Chesterfield Church is produced as the Church 
wherein the most perfect equally exists, so much so 
^ to be called ** the poor man's Church,** it is pre- 
sumed Ae luxuries which wealth can create, should 
be esrcluded, or all the seats should be cushioned, 
and hassocks introduced, or none be allowed (without 
reference to the gallery and the appropriated seats). 

What is the real matter contended for in the 
advancement of the proposed theory? — ^It is called 
a theory, because it is felt to be a project which 
can never be reduced to practice. 

Is it the advancement of religion ? 

Is it the paving the way for the introduction of 
Romanism ? 

Or is it the enslavement of men beneath the 
yoke of a religious intolerance : under the mask of 
an universal charity ? 

It is admitted that pews do not add to the beauty 
of Churches, but it is difficult to understand how 
diey, more than fixed benches, can be harbours for 
dJrti " If more room is the great desideratunt, it can 
be obtained, where no vested rights interfere, by 

d 
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Utidie^if^Mebitode 40^{yreftliJ^9 and Mit^be^ his 
oo^ nbcctBaa^.'tOi clode the end^ritha-door^aand 
ajUimi*tba<i6iiniiztt;law;rig^t to takeeffiaet^ and: Jb 
Ttcili^ itoa&pewu thepnxvi8bi!ifcffithe.^paii8fa]XN]iera» 
getieraify^isfdieiflfilme, but itia most iseiifionaUe thai 
thoae viko bear .di^ (buHen ^dioiii(il^ ifuthere 7s a 
4ifib:radc)e,{>bHi^fiti tlieiabji'JoTbe.mleB o^eqikMy 
kamig^^i7<otbev:jcDilksidefatiDn out 4£4he'CpieA' 
tpoBy-^woulditeablLrtllatL /'-/". .: '-'. > t' ir. ^: ^ ." ) 
The' new- dffltrkfri (Enrobed, tavf ibe^.^hnoslifiaid 
to bebenqbed^iiigtead'Of ]^Ti^;!St.il^dr)%> Wi^ 
wotdi, for instance ; at :.ell eventSy' tbe >eimiiickited 
diffieultios regarding :pew^ are g^ady|;Dt«k{Q£>i 
As ta the beaoty <t benches : it is taberdDid»tBd>p4if 
tiie beauty of the Church is a eonsideratioiiy whether 
it Meonid be improved^ unless they wepe ai^^oefir^ 
oak, or some such material ; if so^ few ate ^ the 
parishes which could support the enonnouB^es|iraiae 
it would occasion. And if the ordeor vraa univ^izsal 
to unpew the Churches^ and; sidns^te famches^ 
it w«^)d be a hardship fek in wealth Londhsi as 
well as in the remote agrionlturalidistrkts. « i 

' Enta: the Oity Cihurchea ooiSundayf ssaiy vaAi 
fb^^soeptibiiB, what astound d githin^^wid'tisdeds 
auditory : wouldri«t)e a^Meueflt^oistsdy/parisli^eSitD 
<mSdr tli^ixt usi> demolidi' dh^fcinpeWiE^ and beiieh' their 
OhuirchP And who are tl» men who would pay 
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IbridnBreafflenac-^Hbbt tbiti aDDd^UadwtaiKcfoorjrft cr 

tiiGt]:xipoIi»?^^.Againy visit the Tillages j» jdie afga^^ 
eoltuiml tliiririctsi, and wltatpveaenkft iiadf gehemllj^ 
ft'doaen umB^umtig iatxs^ and an eioBast emp^ 
Gkuidu Where would be tbe benefit' to themfv.: 
ykit> die oiiiiskiitte of * London^ «ad tfaer/ meub- 
fecftndnj^ dktrictei *and xvfaat id £duok1. tfaQS»&4^ 
Ei?ery iiatf-Quk a nsw CbuiKdi, or IKaBentkif^ 
Chapel^ and inside a crowdmi addience Usteamg 
fto^tbe impaasioned daoonrse of a fiilliioQabb^ land 
^loquent^pi^aclier. And "tfho are the eotigrega^ii? 
'^*^Tbft anstootac^ cf money^ which can dflbhloto 
purchase talettt^ asid make reproof even palataMd^ 
because it is couched in die choicest phraseo^gy^ 
and breathed in the silver tones of eloquence^ i Ate 
the poor fongotten admit these sjdendid adjttDeti^?'^*- 
Are diey. thrust into comers^ or hidden in tibe d»rk 
l^aces of the Church ? — Do they not throng ttfaje 
steps of the altar^ and are they not seated do^rti 
the centre passage of the Church ? — Have iim pew 
lenteDs nmoh advantage over their poorer n^^ 
hours in the iqpaoe allotted to eaeh?-^Do the pews 
tewe 'as soveensr to hide inattention^ or tOiCOurt 
^tQesdnessS^Ify then» tbey come not witlw 4te 

•Categery^]WttBRB>lS)t%aB'ONr£)fiT]0I|'7:; ,.y .• ^<^^J. 

> vln itbe<hbwt distm^t Cburobei^ which T«fe tJi^se 
last i^poken !of, bycofuuUing tbe;^9Cv^tioD9ioiC<|h)D 
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I ^ PailMMeHl; a M c ic d fbr Inar n iM i mng > and 

pi t eiiM Uioe^it will be found dimt die mogtecpiitable 
roles have -been put forth and acted upoQ : and 
voder die cbcmiifitaDoe^ tlioBe of the commoa lav 
have been, as for as possible, resided. And in 
these statutorj enactments, the poor have not been 
forgotten; and thoogfa die benches appn^^Nriated 
for their use are mariLed free, it carries with it, as 
before said, no marks of degradation ; is as much 
a direcdon to die churchwardens not to appropriate 
as to indicate where the non-renters are to sit 
Whilst the word fb££ appear upon the seat% ^ 
rights reserved can never be confounded; bi^ 
as is too often found, unless there is some inr 
dicadon whereby a right may be known, it, in 
the course of dme, is lost by merging into those 
surrounding it. 

Such are the remarks offered in refutadon of 
the theory proposed, and if in any one instance they 
have the e£fect of prevendng the proposed jdan 
being carried out, (that is, unpewing the Churches 
and introducing in lieu thereof benches, common 
to all) the Author will deem himself repaid for his 
trouble in dassing diem, finr he feels assored it 
would only end in loosening the proper trammds 
of sode^, and would introduce into the House 
of God» if not actual strife, at least much indecorum 
andillfeding. 
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i4 ,.^SSW9 (a^)^ ia a legal pwj^of.yi^jj, »*SSSg'^* 
bugdjjjg |et apait from secular purp^s^s* and^ ^^^^ 
dcmcated to tlie public worship o? Almiglity 
Go^^ret idll)uildihgs used for suc6 a purpose ''' ** 
ar^^ofc rdtimderei Churches, either by the * cofe- ' ^ 
mod; i^'«tatate, or ^ .eeclesiastieid law^^^^ '<' 
Ei9|;idbi<^ . - ^ t €.:. ^ -i 

Jk i§^J9^«f?^ Jin : A Fieculiar maofi^, . ,ap4tx ^ 
hag^dijpiit^es, officeiB,^ and privileges, annexed.^ .^ 
thereto, which privileges have grown up by 
usage, or have been conferred by grant or 
statute. "The first mention we meet with of churches, 
CmirffieB m England, is about anno WndNT ^ 
TO^M^l^n-^ Saxonsin large distncts fe^ ^^ 

thfflj.|b64tb^ei^^i^v^ft and. tfe^r if#aBts» md^wtdeh av ^ui 

^^0-?^^ ^^W'^^ ^P^^ .Gbiirches. ; Wifbin^ i.xl 
those districts oilier^ were afterwards er^ct^d* >^ 

wmch, m ftie' process of time. Have obtained, 

aid lol i .. ; ^i L.^a .a lv, ,^l.. *- u r>^,. . t> :: ,.:*i ol 

If )i>Ste8Wrii^^l>Hil' Hoin^fostii»l}^tiwJMy voi ^^^ i'^ii 

building, and anypublic Cbapel annexed, thefetp : it^eKtenife. ,^ 
noPttra^ffme^Sbtj^a, ttfdugw it^bVJBxed to tne Church, for*" 

he3dR>f6 Mt>r«(ten1i<aM/iwNi»die iMtdiv hsmr^mg^ >o 
'mirio'I^facri ri^ur^ t^£^t j^ ^^^nt^ U^i/tDu joali JaoSi "io 
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iVhea, burials^ and bapViim^ and tfa^^by beMiii^ 
parish Churched.'*— (C(ww. Jbi^. 'EsglM (C)X 
Belden, (from whom Comyti quotes), writes tfiat 
every Church having tithes^ teiridb, and bap* 
tfsms, may be esteemed a parish Ghureh. 
Howevtet true soch a definition: m^ have been^ 
It is not so !n the present day, for we meet with 
places of pul:^ Worship which ^joy aH these 

Ea*i*^*^^ privileges, ^and yet »e only Chapels of Eas^ 
(in/ra), as^ they are term^, ' being in some 
way subseiVletat to the mbther Chureh, ekfa^ 
by th^ right of' the presentation being in tb^ 
incumbent of the paeri^ <k he r^ceivnig some 
emolument as a composidon for the cession aS 
his rights. 

Districts. England was long before its division into 
parishes (&), divided into districts, which wet^ 
immense tracts of a thinly peopled countiy 
divided from each odier by large moorlasids or 
dense forests. And it is a fair inference to pre^ 
sume that as population increased, so were the 

(h) \ parish was formerly a preoinct within a diocese, which 
comprehended one or more vills or lesser territories, for sereral 
may be contained in one parish, and every precinct which 
belongs to the same parish Church constitutes a parish ( Com, 
Dig. " Parish,** (B. 1)). So it must have a Church, church- 
wardens, and sacramentalia ; but if it had not a parochial chapel, 
wardens,, and sacramentaKa at the time of the siat« of the 4^rd 
of Eliz. c. 2, it is not a parish by reputation within the meaning 
of the statute, though it had a distinct overseer, maintained its 
own poor, and a warden by whom the rates were collected and 
paid to another parish (76. (B. 2)). ' ' 
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mligioas wants of the people found to be more 
pressing, and the Churches too few, or the dis- 
tance of parts of the district inconveoi^at: or 
it might haye been, the districts being in some 
instances, comprised of several lordships, the 
jealousy of their heads induced a severance. And 
as '^ each baron claimed the right of building a 
Church on his own soil," {Can. Dig. ** jE#- 
gUse'' (A)), " and the consecration of the tithes 5|3£j2t^" 
being generally arbitrary," (1 Bloc* Com.), they 
obtained or wrung from the ordinary bis consent, 
and ^^ obliged all their own tenants, in order to 
have divine service regularly performed in the 
newly-built Church, to appropriate their tilhes 
to the maintenance of the officiating minister, 
< instead of leaving them at Uberty to distribute 
them among the clergy of the diocese in general,^ 
(1 Bku!. Com. 114); and these tracts of land, 
whether they were manors or lordships, formed 
a distinct parish ; and which supposition is bom 
out by the fact that a manor rarely, if ever, ex- 
tends into more than one parish, though in a 
parish one, two, or more manors are often found, 
(1 Bloc. Com. 114, (c))- 

*< Though gradually the kingdom became meted Extra 
into parishes, yet there were some spots, either places. 
because they were situated in desert and remote 
places, or because they were in the hands of 

(c) The yariatioiis to this rule exist more especially in the 
neighbourhood of the city of London than elsewhere. 

b2 
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careless or irreligious owners, which were never 
united to any parish, and continue to this day 
extra-parochiaL And their tithes are now, by 
immemorial custom, payable to the king instead 
of the bishop in trust, that he will distribute 
them for the general good of the Church," (Blac. 
Com.). 

It is not necessary for the elucidation of the 
subject-matter of this Treatise, here to pursue 
further this inquiry, or to show how the tithes, in 
many instances, were lost to their intended 
owners ; whether by a superstitious veneration, 
by purchase, or by bequest, and became appro- 
priated to corporations or individuals — on the 
one hand by the avarice of ecclesiastical bodies, 
on the other by the downfall of these ecclesiasti* 
cal associations on the dissolution of the monas- 
teries, and the grant to laymen by the sovereign : 
of the domain, the rights and the privileges which 
were annexed to them. 



ECCLESIASTICAL PERSONS. 

Endowment When Churchcs, as we have seen (supra, 
p. 1), were first endowed, they had the tithes an- 
nexed to them, and the incumbent was what was 
Parson, termed a parson or *^ persona ecclesuB^ because 
^*^' he takes upon himself the person of the Church, 
and is seised in right of his Church. ^' That in his 
person the Church might sue for and defend her 
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^^ftfecSP^ #Vara^ta^a^-Symrty^ Rector. 

^^}ifikc^Ti\h6n^Wafsoii, hi hfe €t^gijmaif^ ^^^' 

ingt it is apprehended, he who hath the spirftQ^l 
^d'aiiffthetem^oritlitfes.' CmAyfi treats flieA as 
mi^k^fe, atia^ays, *h^ is the tefetoi'^d'Jjiif^Sy^ 
^ffittbV ;: and flrat aitctoiy or patfsbnAge feoftSefe Rectory. 
y^jlie, tithes, ahd bblati^sforiShe ftlafflteWtWfe o/?"*"*'"' 
'8f^a^{)kW6n, or rectoir liaving a cure of sotil^'lh 
"fflg^fenrc^^arish^j-anff^hei^^iteea tt^t'te'ftiiifb 
itebg^^tTait thfe s6iIof«ie€&^fi«i, or l«fe ehcHt?B- 
*pkH^ btit ^here ought to be some latfflt fot^ If 
'flIfiiS'biiPy Sd proved, 5eis nm a tecit!iftf.''^(Cm. 
mg/'^ :^ccLPers.'^ {€€)). • . r I^. 

''^^Vniten the monasteries obtained th^ Hviliigs vicars, in- 
iiitb* then* posse^iob, or when, in other Woft!^; ^a * 
Church was appropriated, it was nsud t^ en^ddW 
a perpetual vicar with a cure of souls, though it 
was not necessary {Jones v. Ellis, 2 Y. ^J. 272. 
Corny tkg. ^^^. Pers/" {C 10, S. fi.)\ and, in 






VicarAiftW- 
mon law 
right. 



conveniently endowed. Before which time the 
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vicars vn^e the mere servants of the monasteries 
to which the rectories were appropriated^ and 
had no rights whatever. The 14 Edw. 3, c 17, 
gave them a r^ht of action for the recovery of 
land which had been given the vicarage in ahns, 
and them foUowed the 15 Ric. 2, (2 Y. % J. 272). 
The parish Church and church-yard are the 
freehold of the parson, hut he hath not the fee- 
simple^ fer that is not in any one, being always in 
abeyance ( Wood^s Inst bk. 1, ch. 3), he could not 
have ha^ a writ of right. {Com. Dig. ^^ EccL 
PersJ' (C 9)). 

But for the benefit of his Church and succes- 
sor, he shall be reputed to have the inheritance 
quodam modoy and, therefore, he may have waste, 
and declare ad exhcereditationem eccleske. ( Cam. 
Dig.'rEcclPers.''{C9)). 

By the common law, the vicar had not the 

freehold of the Church, or church-yard, nor 

could he have had a juris utrunh ^^ his glebe, 

nor be named tenant to iheprcecvpe for his glebe 

without the parson : yet after, by 14 Edw. 3, 

c. 17^ he might have had e^ juris utrum for lands^ 

&c., of the vicarage, and recover in other writs 

chS??h" as a parson might have done; he stands liable to 

yard. ^Q repairs of the Church, and shall have the trees 

in the church-yard. (Com. Dig. ^^ Eccl. Persons^ 

(C14)> 

Right to the Iq Jones y. EUisy it was said to be difficult 

freehold of 

c)mpei« in to sup]K)rt the generally alleged presumption of 
l^'^Ah^ ^he vicar has in him the fee and the 
yjw^ inheritance of all the land on which any 
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ECCLESIASTICAL PERSONS. 

Church or Chapel is built within the parish, and 
of the buildings erected thereon, and that the 
statutes above recited confer certain rights ; yet 
none goes so far as to confer the fee of such Chapels 
as exist in the parish upon him. By the com- 
mon law the general language is, that the Church, 
the church-yard, and the glebe, belong to the 
parson, which, gires a more plausible claim to the 
improjHnatdr than to the vicar, 2 Vtsey^ sen., 1 45, 
only proves that a viear may have the nomination 
to a perpetual and parochial curacy, but whether 
he has, or has not, depends upon circumstances. 
In Dixon v. Fershaw, reported in Ambler^ Lord 
Northington supposed that the incumbent of a 
parish having a cure of souls, had the right to 
nominate a curate to a Chapel of Ease ; neither 
of which propositions aid in establishing that the 
soil and fee of the Chapel is in the vicar {Jones 
v^ EUiSy 2 Y. ^ /., 272, et sequitur, Alexander, 
C. B.> 

A curate is the lowest officiating minister in curate. 
the Church, being in the same state a vicar 
formerly was, officiating temporarily, instead of 
being the proper incumbent. 

A perpetual curate is he who officiates in a 
living, wherein all the tithes are appropriated 
and no vicarage endowed (being for particular 
reasons exempted from the stat of Henry 4th). 
Such curate is appointed by the impropriator 
(1 BL Com. 393). The ministers of augmented 
Chapels are also perpetual curates: 1 Geo. 1, 
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c. 10, s. 4 ; 36 Geo. 3, c 83, s. 3. He may be 
a mere stipendiary {Duke of Portland "v. Bing, 
1 Cons. Rep. 166). A perpetual curacy conveys 
an interest for life, unless deprived by the or- 
dinary in the proper course of law {Brereton v, 
Tamberlaney temp. Hard. 1752, 2 Fes. sen. 425). 

Line v. Harris, 1 Lee, 146, Sir /. Lee^. And 
though by common right, the nomination of a 
curate to a Chapel of Ease is in the rector or the 
vicar of the parish, yet by custom or composi- 
tion it may be in other persons {lb. 156). " The 
1st of Geo. 1, capacitates curates belonging to 
the Mother Church to be augmented by the 
Queen Anne's bounty, and to be subjected to a 
lapse on non presentation {lb. 157). The Chapel 
is built upon the ground belonging to the 
corporation, and is supported and maintained in 
every way by them. The curate and the clerk 
receive their salaries from them, and not from 
the inhabitants of Saltash generally, who have 
the benefit of the use of the ChapeL It is 
reasonable, therefore, to conclude the corpora- 
tion builded it, and the right of the nomination 
of the curate was granted to the corporation by 
composition." 



SEATS IN THE CHURCH. 



The body of The usc of the body of the Church, and the 

the Church. . • /» i /^i i -i i 

maintenance or repau: of the Church and the 
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seats, belong to the parishioners (Gi6. Cod. 221), 
by the custom of England {WoocTs Inst. bk. 1, 
c. 3, p. 31), and of common right. "This ought 
to be done at the charge of the parishioners, 
because they have the benefit of worshipping 
God in the Church, and burying their dead in 
the church-yard. The parson (qtuere incumbent) 
only has power to give leave to bury in the 
Church, but the churchwardens must be paid 
for rep^ring the floor," {fFoocts Inst. bk. 1, c. 3, 
p. 89 ; 1 Watsons Clergyman's Law, 709). 

Tlie disposal of the seats (d), in nave ec- seats, gene. 
clesuje, or the body of the (yhurch, belongs to law. 
the ordinary (e), and generally he may place or ordinary, 
remove persons there at his pleasure ( Com. Dig. 
''Esglisey'' (C 3)). 

Such is the very general rule of law in re- 
spect to seats or pews in the body of the 
Church; but which if acted on in its literal 
and obvious sense would cause nothing but ill 
will and litigation from one end of the parish 
to the other, creating confusion and prevent- 

(<f) Seats are built for tbe ease of the parishioner to sit, kneel, 
or stand in for hearing tbo word of God read or preached, and 
joining in prayers with the other parishioners, and are built 
at the general charge of the parish, unless particular persons 
are chargeable ( Degge Parson* t CourueUor, hyEUisy 7th Ed. 209). 

(e) The ordinary (ordinarius) is a name taken from the 
canonists, and b applied to a bishop, or any other person that hath 
ordinary jurisdiction in causes ecclesnastical. He i$ so called, 
quia habet ordinariam injure propria et non per deputationem,—^ 
Co, Liu. 96, a. 

b3 
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ing, (from the conflicdon of the claims of the 
supposed rights of one parishioner and another^) 
the orderiy administration of the pubUc duties 
of religion, and that external decorum so neces- 
sary for the maintenance of a reverential feeling 
towards that Being, the worship of whom is the pre- 
sumed object of the assemblage, and before whose 
throne they, by appearing in such a place, have 
consented to lay all their bickerings and strifes. 

The real and proper province of the law, is 
the prevention of such a state of things as those 
above adverted to, and to which decision after de- 
cision has conduced, until the rights of all, special 
as well as general, are clearly defined. 

We shall ^r*^ treat of the general right which 
every parishioner has to a seat, and whence a 
possessory title may be derived, and in the 
second place, of special rights ; first of a faculty, 
and secondly of a prescription which supposes a 
faculty. It will be also necessary, in order that 
the seeming inconsistencies of many decisions 
may be accounted for to show the division of the 
structure of the Church into nave, chancel, 
aisles, and sometimes private chapels ; which two 
last are supposed to be additions to the original 
building ; and also to show in what part of the 
Church the general right usually exists and is 
exercised, and how the chancel and the aisles 
have generally become annexed to particular 
eslaites; and hutly of Chapels, which in some cases 
fall under the common rule of law, and whieh in 
others are governed by particular circumstances. 
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Fuller V. Laney ^ Add. Ecc. Rep. 426]. seats, ap- 
" By general law and common right all the pews of. 
in a church are the common property of the pa- 
rishionersy who are entitled to be seated orderly 
and conveniently, and neither the minister or the Minister 
vestry have any right to interfere with the church- rigit^to ^ 
wardens in seatiqg the parishioners (/), (1 Phill. 
323 ; 3 Hagff. EccL Reports 733, S. P.), for sucli 
right is widi them subject to the control of the 
ordinary, though the advice of the minister and 
the vestry, &c., may be invoked, and, to a certain 
extent, be reasonably deferred to. 

The duty of the churchwardens is to look to the 
general accommodation of the parishioners, and 
consult, as far as maybe, that of all the inhabitants ciaim ac- 
of the parish who may claim to be seated accord- i^k. 
ing to their rank and station, but in such pro- 
vision they must not overlook the claims of other 
parishioners^ if seats can be afforded them, so they 
must not accommodate the great above their real 
wants to the exclusion of their poorer neighbours." 

Bayley, J., in giving judgment in the case of 
Byerly v. Windus, quoted Sir J. NichoWs judg- 

( / ) Before the Befonnation there were no fixed seats, nor 
any distinct apportionment of the Church set apart to particular 
inhabitants, except to some very great persons. The seats 
were moveable and the property of the incumbent, and were in 
all respects at his disposal ; it was customary (t. e. usual) to 
bequeath them to their successors and others, as they tho^ight 
fit. Johns, 175, €t uq. Kew. Pari AtU. 596. 
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/ 

ment in the above case, and in almost the words 
he used, (7 DowL % Myland, 664). 

tiSTSSSSt P<irnham v. Templar, 3 PhiL 522], " The 
^^^tera- use of the pews belongs to parishioners, and are 
allotted by the churchwardens subject to the 
control of the ordinary, but such allotment does 
not give a permanent and exclusive right; it is 
liable to alterations as the circumstances of the 
parish require, and the churchwardens may 
remove persons originally seated or their de- 
scendants; but if they do so capriciously and 
without just grounds, the ordinary will control 
and correct them." 

Right to Astley V. Biddie and Ripley y 1774, in Notts, 

tin^and 3 PM. 5151 ** The right is in the church- 

dispose of •* , *-' 

them. wardens, both in London and elsewhere, to dis- 
pose of pews, for the convenience of the pa- 
rishioners and the preservation of quiet, but it 

Arbitrary must uot be cxccutcd arbitrarily ; if the church- 
exertion of 1 • n t 
therigrht. wardens mterfere to take away a seat, and they 

take it to themselves, the ordinary will interfere, 

and they may not unseat a parishioner on refusal 

Prohibition, to pay for a pew if they do suit, for perturbation 

will lie, and they will be condemned in costs." 

Parishioner, Bfoohs V. Owen, 1718, ib. Dtury V. Har^ 

rUon» ib*]* " A man, if his house of trade be in 

a parish, may be a parishioner, though he lives in 

another parish; so by occupation of a farm he 

; may^thougfa he does not occupy a house." 
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Jeffery's case, 5 Rep. 68, b.]. " A man havinp; 
lands in a parish in his owo proper possession and 
manurance, is in law a parishioner, for by manur- 
ing lands in the parish he was by that resident 
upon them, and was therefore a parishioner as to 
this purpose (this case was an appeal against the 
payment of a Church-rate, parishioner not being 
resident).'* 

Woollocomb V. Ouldridffe, 3 Add. Ecel. Rep. 
2]. " It is immaterial whether the parishioner 
occupies the whole building or is rated upon the 
books of the parish, or whether landlord is, for ' 
he is of course repaid the rates in the shape of 
additional rent" 

Tattersal and Knight, 1 Phil. 232]. "Ahjj^mbent 
incumbent has no authority in seating and*®**- 
arranging the parishioners beyond that of an 
individual member of the vestry. He may 
object to a plan which is generally inconvenient, - 
and whidi diminishes the accommodation or 
disfigures the building, or renders it inconve* 
nient or dark, in which case he should make 
representotions to the ordinary," {lb. 234). 

1 Burros EccL Law, 358 ; supra, p. 1 1 , in notis']. wms of in- 

._- _ . , ' * , "^ cumbents 

" The many wills of incumbents are to be seem relating to. 



pews. 



wherein they bequeathed the seats in a Chiwjh 
to their sua^essors and others, as they thmight flt't ^ 

- « b 

Morgan V. Curtis, 3 Man. ^ R^. S9h'^^l^ 
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Bayletfi J.]. " Yet the right to the pews is vir- 
tually in the ordinary, and exercised by means 
of tiie churchwardens, and they place the 
parishioners in the different pews." 

Church.^ Reynolds V. MonktoUf 2 Moo. S[ Rob. 385, 
"lice ^ N'P'i Rolfe, B.]. " The churchwarden has a right 
to exercise a reasonable discretion in directing 
' where the congregation shall sit, and if he uses 
no unnecessary force, he has a right to remove a 
Exercise of. pcrsou from ouc scat to another seat," In this case, 
a person, a parishioner, insisted on disturbing 
another parishioner^ who occupied a pew by the 
appointment of the churchwarden, who, on com- 
plaint, went and attempted to remove the intruder 
by placing his hand upon his shoulder. (This was 
an action of trespass against the churchwarden 
for so doing, and the jury gave damages, 10/.") 

Intrusion. Turner v. Giraud, 3 PhiU. 538]. " In a case of 

ilf! ^^ intrusion into a pew, shewing being placed there 

by churchwarden, is a sufficient authority ; the 

house, in respect of which the claim is made, 

being entitled to a pew." 

Pew, when Wylmer and Mott v. French9 I Add. Ecc. 

parish. Rep. 40, et seq.f Sir /. Nicholf]. " When a pew 
is allotted by a churchwarden to a parishioner; 
on his quitting the parish, it reverts back to the 
parish, and though he lets his house, he does 

New tenant not therewith let the pew. The new tenant 

toahousein i i t 

pariaii tp shou|d apply to the churchwarden to be seated. 



itized by Google 



POSSESSORY TITLE. 15 

for the pew may be laiiger than his wants^ or which no 

» J . pew is ap- 

inacieqiiate to them, purtenant. 

" An appropriation to a house can only be by 
feculty or prescription ; but if a tenant continues 
in the possession of a pew by long acquiescence of Jfg°fo|J***; ^ 
the churchwardens, his wants being equal to the i«rt»>»»oner. 
pew, his removal by the churchwarden would be 
illegal, he not quitting the parish, and they having 
no reason to believe he was about to do so. It 
is an insufficient reason that they supposed the 
pew was allotted to another house." 

In Stock V. Brooks, 1 T. R. 428, it is said, Pewa4)pur. 

' ' ' tenant. 

'*that a seat in a Church belongs not to the 
person, but to the house ;" which dictum must 
be received with great caution. 

All the decisions tend to establish, as in the case 
above, in 1 Add. Ecc. Rep., that though the pew 
is allotted to the house, it is so for the accommo- 
dation of the individual and his family, so long 
as he continues an inhabitant, and his wants 
are equal to it ; but when he leaves the parish, 
the pew reverts back again, and is open for the 
appointment of the churchwardens ; it does not 
pass as of right to the next tenant (unless it is 
annexed to the house by faculty or prescription) ; 
so if his family increases, and his wants lessen, Placing se- 
the churchwardens may place other parishioners nes in same 
in the same pew with him, regard being had to 
the rank of the occupants, {infray p. 20). 

2 Roll. Abr. 288]. ** A possessory right to a SST**"'^ 
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pew, that grandfather whose estate he hath, pos* 
sessed it twenty years, and he succeeded to it, 
held good, against a mere disturber." 



Condition to 
pay money 
to erect a 
pew. 



Improper 
filling of 
pews. 



Processjor Walter V. Drurr/9 1 Consist Rep. 316, Sir JF. 
parishioner. Scott]. " A process was issued against a church- 
warden to compel the seating of plaintiff, and in 
citing churchwarden, it was held not necessary 
to allege, that any part of a pew was vacant, an 
averment on the part of the churchwarden of 
inability to comply with request, because of no 
vacancies, would be sufficient 

" Averment of a condition to erect a pew on 
payment of a sum to the parish would be bad, 
the consideration being illegal 

" If existing pews are improperly filled, it is a 
bad return to say none are vacant ; so also, that 
the pews are appurtenant to houses, and are let 
by the owners to persons not inhabitants of the 
parish ; for all private rights must be held under 
faculty or by prescription, and no faculty was 
ever legally granted to that effect, for if so, the 
ordinary must have exercised his discretion for 
the depopulation of the Church of its proper in- 
habitants, {lb. 317). 

" The churchwardens should prevent improper 
occupancy ; if they do not, they do not do their 
duty,''(/6.> 

The allegation of a custom for those who have 
not pews as appurtenant to houses, to pay rent 
for seats, and which rent is to be applied to the 
easement of the parish rate, is a practice which 



Duty of 
church- 
wardens. 



Sale of 
pews. 
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is to be constantly reprehended by the Eccle- 
siastical Court, ana discouraged as often as set 
up, {lb. 817, note (a)). Every man who settles Rigrhtto 
as a householder in a parish, has a right to call out pay. 
on the churchwarden for a reasonable seat, (1 
Consist. Rep. 188), and that without payment, 
(1 Consist. Rep. 317). 

It is a wild conceit {vide infra^) to suppose property in 
that there can be such an use made of pews as ^^*' 
there can be of villas or other property {lb. 321, 
see contr&, Watson C. Z., citing Corveris case, 
12 Coke, 106), and though a condition of sale be condition of 
contained in afaculty it is iLllegal{StevensY,Bulleri faculty 
in notisy lb. 318). Held, clsum on such grounds 
is invalid. Neither parishioners by consent, or payment for 
ordinary, or any power but the Legislature, can ****^* 
deprive the inhabitants of a parish of their general 
right, and such acts are contrary to the law of the 
land^ {Harford v. Jones, lb.). So also a grant by Grant for 
a vestry for 10/. of a pew to A. and his assigns, ^toa * 
appointed to such a house as he should build, in ^.'^ 
and iie assigned to 6. 

Mainwaring and Giles, SB. §f A. 361. Ab' pew right, 
bott, C. J.]. ^^ In no case has a person a right to 
the possession of a pew analogous to the right 
which he has in his house or land, for trespass Remedy for 
will lie for any injury to the latter, but for intru- ^"wu"*^* 
sion into the former, action is upon the case which 
furnishes a strong ground for thinking that the 
action is maintainable only on the ground of 
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the pew being annexed to the house as an 
easement" 

" For a pew m the body of the Church (and not 
m the chancel which might be the freehold of an 
individual) no action at common law can be 
maintained for a disturbance, because the pew 
is not annexed to any house, disturbance is a 
matter for ecclesiastical censure only, a mere 
right to sit in a particular pew is not such a 
temporal right, as in respect of it an action at 
common law is maintainable," (Hotroyd^ J., 362). 

AUotment FuUerY. Laney2 Jdd. Ecc. Rep. 424], "Me- 
xhe^^J morandum by order of vestry ; in consideration 
of A. presenting an altar cloth, and of B. his wife, 
presenting a salver for use of the communion 
service, that A. should have for his own use, and the 
use of his family, a certain seat or pew adjoining the 
pulpit of which exclusive possession was enjoyed 
one hundred and eleven years, when the estate 
in respect of which the pew was held, was sold. 
The question was, whether the pew should go to 
the purchaser, or to a descendant, who had sat in 
the pew for eleven years as a visitor only, and in 
which time i^e had done some repairs, and (during 
which time the estate was in the family), the 
descendant was the wife of a solicitor resident in 
London, and who at such time was mortgagee of 
the estate, and in treaty for its purchase ; another 
descendant, late possessor of the estate, claitped 
in right of the memorandum of the vestry, and, 
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on bis quitting the parish, pretended to confer 
the right on the demandant his sister.'* 

On the vendor leaving the parish, his right to 
the pew reverted to the parish, and became 
liable to disposal by the ordinary. (^^ The de- 
mandant's husband purchased some land in the 
parish, and built a house thereon, which he 
inhabits.") 

JVikner and Mott v. French^ 1 Add. EccL ^;f!J«°^"^ 
Hep. 28, Sir /. Nicholt]. " The allotment of SSJf ^ 
pews by purchase and sale (lb. 38), and sub- 
sequent transfers by bequests and lettings, 
gives no l^al title to them (lb. 29, 30). Pay- saieand 
ments for pews can, therefore, form no ground of p«^» effect- 
title, and must be considered as voluntary con- 
tributions and subscriptions towards the building. 
It may be a reason for the churchwardens ezer- 
oiaii^ their discretionary right, and such seating 
may give a possessory title sufficient as against 
a mere disturber. The sale and purchase rather 
operate against the claim, for if a person seeks 
to found his title on an illegal origin, it goes far 
to justify his removal (lb. 30). A statement of 
payment of money for a pew is bad, the title 
should be founded on the seating of the church- 
wardens(ii. 31), and if the churchwardens, with a 
view to put an end to illegal letting, dispossess Removing 
a persoti, and place him in another pew equally ^^S?e^ 
commodious and good, it might not be improper, ^^^^^' 
(lb. 32). 
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^ If the population of a parish be increa^ng^ 
no pew ought to be put out of the power of die 
churchwardens^ and if the chief inhabitant has a 
Placing two pew (allotted) too large for his wants, the iiiureb- 
insame wardens may place other persons in the pew 
with him, but this must be done only in cases 
of very strong necessity," (/6. 41). 

costom for A custom, time of mind of disposing (i& at* 
to auot lotting) of seats by the churchwardens and the 
greater part of the parishioners, or by twelve or 
any particular number of the inhabitants, is a 
good custom (vide infra, contrS), and if the 
ordinary interposes, a prohibition will be granted, 
and Dr. Gibson quaintly concludes, " which he 
humbly hopes will be observed by ordinaries 
and incumbents to the end, that such private 
practices and bye-laws may not, by long con- 
trivance, grow so strong as to ma^e head against 
the ecclesiastical jurisdiction," (6r«6. Cod. 222). 

A prescription by the parishioners to dispose 
of the seats without the interposition of the or- 
dinary, will be void, ( Com. Dig. ^'Esglise'' (G 3)). 
It has been held, that the seats in the body 
of the Church are disposed of by the parson and 
the churchwardens (citing Moor, 878), but this 
must be understood where there is no contention 
or dissatisfaction about the matter. It may be 
by custom, for the churchwardens to allot the 
seats, as in London and some other places. But 
some reason must be shewn why it should be so, 
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for a mere general allegation of repair and build- 
ing by parishicmersy is insufficient to take away 
the ordinary's power, because this is no more 
than they of common right are bound to do, 
{Watsons Clergyvnuiis LaWp 711), though Dr. 
Watson much doubts whether the ordinary had 
anciently the power of disposing of the seats in 
that part of the Chiu'ch which the parishioners 
repair, (76. 715). 

Spy V. Floods 2 Curteis, 365, et seq.']. '* Where vestry 
an act of Parliament expressly gives power to let pews. 
the vestry to let the pews, or any of them, ex- 
cepting the free seats of the poor, they may let 
all but them, and, by consequence, remove the 
rector from one of two pews he possessed from 
the time of his induction, and let it to another 
qualified person, for the statute law is binding 
upon every Court, and no worse justice is ad- 
ministered than to depart frx)m the plain and 
simple words of a statute." 

Stocks V. Boothi 1 71 jR. 436]. '* In an action Possession. 

against a wrong doer possession may be primd 
facie a sufficient title, and it is not necessary to 
set forth so strict a title as against the ordinary, 
it was held sufficient laying the pew as appur- 
tenant to a house, but it must be taken as 
legally appurtenant, which can only be by 
£Eteulty or prescription. A bwre possession Action 
never can give a right, because each pansnioner y^ong doer* 
has an equal right to go into the parish Church, 
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and a complete title can only be gained by 
application to the ordinary for a faculty, or to 
the minister or churchwarden to allot a seat, but 
if he takes not such trouble he cannot maintain 
such an action, even against a wrong doer, be- 
cause he must set forth that the pew is appur- 
tenant to a messuage in the parish.** (Ashurst, J.). 
"Trespass will not lie in an action on the 
case for a disturbance, the plaintiff must prove 
Declaration either facultv or prescription; declaration for 

against ,. , % ^ ^ , 

wronff doer, disturbance of a pew as annexed to a messuage 
in the parish, is sufficient against a wrong doer, 
for such right would have been colourable,** (/6» 
431. Buller, J.), 

** Trespass will not he because plaintiff has not 
the exclusive possession, the Church being in 
the parson," {lb. Bay ley, J.). 

Possession, 3 Jdd, Ecc. Rep. 7]. ^ A possessory right is 
doiied. only co-extensive in duration with actual pos- 
session, if abandoned it ceases and determines, 
which determination will be shown by him who 
had the possession, acquiescing in another person 
sitting in the seat for a year, and then applying 
for another seat.** 

t^^n^^nst ^^ttman v. Bridger, 1 Phil. 324, Sir /. 

a disturber, ^icholf]. " Posscssiou is Sufficient to maintain 
a suit against a mere disturber, for possession 
shows an actual or virtual power to place, and 
the disturber must show his placing by this 
authority, or by showing a faculty or presorip- 
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tion, a right paramount to that of the ordinary 
himself/' 



Kenrtch v. Taylor, 1 Wtls. 327]. " In a pos- Possewon 
sessory action against a stranger and mere wrong against a 
doer the plaintiff is not obUged to prove any **'' 
repairs done by him or them whose estate he 
hath, for it is a rule of law that one in possession 
need not show any tide or consideration for such 
possession against a wrong doer, but as against ^5^»* 
the ordinary it is otherwise, for he hath the dis- 
posal of all the seats in the Church, and against 
him title must be shown in the declaration, and 
proved as building or repairing." 

Parnham v. Templar, 3 Phil. 526]. " A pos- 
sessory right ceases when use and occupation 
cease." 



Gib. Code, 222], " Possession, which is a Apunat 
pritnd facie right, is a sufficient ground of action, '^"^ *^***^ 
and repairs need not be alleged." 

Byerlyy. Windus, 7 DowL % Ity land, 591 ^citiimhr 
et seq.]. ** Case, action for disturbance. De- extra- * 
fendants had built pews in the body of the to pews in 
Church by the permission of the churchwardens church. 
(being a corporation and extra parochial) ; they 
built and repaired the same, and had been 
in occupation 100 years. On a general repair 
of the Church these pews were removed, and 
others were placed there for the general accom* 
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modation of the parishioners, the church room 
being confined.^ 

The judgment of the Court was delivered 
by Bayleyy J. " The claim to the pews is 
partly prescriptive and partly possessive, and 
the question is, whether a possessory right 
could exist in these parties independendy of 
a prescription or immemorial custom to enjoy 
them; they being non-parishioners it is quite 
clear they can have no right to a pew in 
the body of a church without prescription ; the 
body of the Church belongs to the parish, and 
the parishioners at large and the ordinary has no 
right to dispose of seats to those who do not 
reside in the parish ; we are, therefore, of opinion 
that the defendants can have no right to the 
pews they claim, but by prescription," {pide 
infra). 

Evwenccof Q^^ss V. Salter, 2 T. R. 639. Lord Kenyon]. 
" A libel was exhibited in the Consistory Court 
for a perturbation, and the Court adjudged the 
right to be in the plaintiff, and admonished the 
defendant not to sit in the pew. The Court of 
Arches reversed the sentence, but admonished 
the defendant not to use the pew again. These 
sentences were held not to be conclusive evidence 
of the plaintiff's right in an action at common 
law for a disturbance between the same parties." 

rightSpa- ^ ^^^ cases cited has been pourtrayed the ge- 
t^^ws^ neral right and interest which every parishioner 
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possesses in the parish Church, and which he by 
the common law is bound to repair, and though 
the parishioner has a right to a seat in the parish 
Church for the purposes of public worship, still 
he must not enjoy that right in a rude and 
tumultuous manner, for such an exercise of his 
right would be an infringement upon that of 
others, and contrary to the public polity of the 
realm (^), To prevent such a display, the power Appoint- 
of pla)cing the parishioners is vested in the ordi- whom, 
nary, and exercised by the churchwardens, who 
for such a purpose are his officers, and though 
Dr. WatsoD {supray p. 21) doubts whether the 
ordinary had the power to exercise such a right 
in ancient times, yet as he has the spiritual 

(^) In note (supra, p. 11) it will be seen, that though 
fonnerly the Churches were not pewed, still there were move- 
able seats, and which, except in particular cases, were not 
appropriated. It must be remembered that the time there 
spc^en of, was when society was very differently constituted to 
what it is in the present day, and besides which, population was 
very much less extensive. Then rank was reverenced, and, 
more than all, the awe with which, under the Romish sway, 
religion inspired the minds of the commonalty was more than 
sufficient to counterbalance the evil of there being no fixed seat 
for eadi individual. In that time a disturbance in a Church, by 
scuffling for a seat, would not only have been deemed an act of 
impiety by the congregation, but would, most probably, have 
been visited with ecclesiastical censure ; but in these times such 
feelings do not exist, or, at all events, could not be calculated 
upon for the purpose of keeping of order, and if the seats were 
thrown open, as in some places it is insisted upon (however 
illegally), it is feared the observations in the text would at the 
least be verified. 
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Riffhtofdis. 
position by 
ordinary, 
how 
acquired. 



Possessory 
right. 



Power to re- 
move pa- 
rishioner 
from al- 
lotted seat. 

Ecclesiasti* 
cal Court, 
supervision 
of ordi- 
naries' 
power. 



Right grain- 
ed by ap- 
pointment 
of ordinary. 



i^i?e of the dtoeeso^ tt b Qlmoae^'dniit lie must be 
^ person most odnctoied'to Iwep- oidei!^ and 
^m}^t (he appearance of extennd decency ii^ 
the<ia«^Biiii9<araU0D of the ptiblk wonship. 

) Whether the right is one coeyal ^th the fitst 
appprtionuaeot of Churches into pews^ or fato 
beefi \usui^pied ,or conceded^ froiH its apparem 
^cem^i it is not^our business Jiiere tci>inqnir6^ 
it is ei^^eient for^ our purpose to know that ehe 
placil^. tbe^ parishiooera m the pari^ Chixrdl 
aceiE^dipg to thcdr degree^ haring a due fegard t^ 
the wants of aU, is a- light which thetHrdiaary, iti 
the persons of tbechurehwardeftSj exerciBes, and 
one which is recognised by law, and is, it is 
concei^dj sanctioned by reason. 

When a seat has been allotted to a parishioner, 
he has in that seat an exclusive right so Icmg as 
he continues a parishioner, and his wants are 
adequate to its use {swpray p. 12). The or- 
dinary alone has the power of removing him, 
which, however, is only to be exercised for a 
sufficient cause, and he is subject to the super- 
vision of the Ecclesiastical Court, which wmild 
curb any wanton display of power, and unless 
the Court was satisfied that the cause of dis- 
turbance was a reasonable one, would, no doubt, 
condemn the ordinary in costs* Though by the 
appointment of the ordiiwy the pari^ioner 
gain^ a quasi right to his seat, it is one whicb 
vomX sucoumb ,Xo the general convenience ; and 
though affiong the cases cited, it was de'oreed 
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that the graodBen* diould suooeed the lUicedtcMr nmetoA. 
iirfiose estate he bath^ and who had held the pew co?firmpos. 



for Cfidj twenty jeatfr previevndj^ to hid death, utte. 
yet such decree is not to be taken for the general 
rule^ for we find in FuUer Vw Lan^f (siq>rch p- 1^) 
^t one handi«d and eleven years was held 
UMf^Bcient to confer such a title as would enable 
the possesscHT on sdUng his estate to convey his 
seat to his sister, akoaparishioner ; and f hat even 
itiougbsfaesat in the peweteven years;and dtiring 
ibat'ttoae repaired it, the pew in the fir^ instance 
being appwtioned by the vedtiy, a memorandum 
of whidi was extant in the minute book. 

Again, in the case of Byerly v. fVinduti occu- 
pation for one hundred years, building the pews 
and repairing them during that period, was held 
insafficient to confer even the right of sitting in 
the pew^ which the parties (a corporation) had 
hftiilded, the claimants being resident in a spot of 
land which was extra-parochial, and surrounded 
on all sides by the parish. 

So, affain, the parishioner who sold his house aight to 
ooukl not vnth it convey the nght of sitting m on sale of 
the peculiar pew which he had occupied, for the 
possessory right with which the parishioner is 
dodied' by the allotment of the ordinary is one 
which arose out of the circumstances of his posi- 
tion, and was to him a matter of convenience ; 
aftid though it was to him a matter of conve- possessory 
nience, it does not follow as a necessary conse- ment"*^" 
quence that it wouM be to his successor, for the ^f^saie. 
c 2 
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Allotment, 
title of pa- 
rishioner. 



pew might be more than bis wants demanded, 
or insufficient for them ; in the one case, a cur- 
tailment of the rights of his fellow parishicMiexs, 
in the other, an inconvenience to himself. 

If theseats so obtained ware allowed tobe tranar 
ferred as of right with the messuage, it is more than 
likely a prescription would spring up, which by 
long user would end in being a title paramount, 
even to that of the ordinary. 

On the appointment of a parishioner to a seat, 
he has a title against all peisons but the ordinary, 
and any one who disturbs him therein, ihou§^ 
he may not be punished by an action at^commojB 
law, yet he may be by citation into the Ec«r 
clesiastical Court, and be made defendant in a 
suit for perturbation. 

In determining whether a person has a pas* 
girediente of. scssory right to a pcw, the main considerations 
of the case are, is he a parishioner, and has 
he the appointment of the ordinary ? A mere 
admonition from the Court (Ecclesiastical Court) 
not to sit in a pew again (upon an action £^ 
perturbation) is insufficient to determine that 
the pew is in the person bringing the suit (Crass 
V. Salter^ supra, p. 24), but if the (yourt pOr 
sitively decrees the pew to be in the pfffty, then 
it will be considered as an evidence of his right. 

Occupation it is apprehended, is also a moat im- 
portant ingredient in thecondiderationof tbecflse, 
and though none of the i^ases go- so far as to say 
the appointraentshall be avoided by non-user, yet 
the wants of the person being the inducement 



Possessory 
right, in- 



itized by Google 



POSSBSaORY RIGHT* 29 

to appoint^ clothed as it 1$ with a kind of rights 
the failure o£ the person to occupy tacitly ^»»^« to 
showed he had not the want, and therefore the J^*** 
consideration failing, the appointment would be 
void ; besides, he has only in common with his 
fellow parishioners a right to a seat, his bare 
appointment, therefore, in some sense, acts as a 
hindrance to the others in the enjoyment of 
their rights. 

If such was the law {i. e* occupation without 
cis^t)and if such a course of conduct might be per- 
sisted in and acted on with impunity, the Church 
wotild eventoally be depopulated, and the insti- 
tution of the minister be rendered of none avail. 

The duty of the churchwardens is to appoint Duty of 
die parishioners to pews on application, doe re- wiSStenV 
gard being had to the condition and the wants 
(supra, p. 11) of tie applicant, and if on the 
application, • the ordinary tails to appoint him 
a sitting, there being some or any vacant, he 
may be compelled to do so by process in the 
Eccfesiastical Court; And that though the sug- jj^^p^^^ 
gestion does not point to any particular seat^^^^j 
being vacant, for unless they be all legally filled, 
they will be deemed vacant, and the Court will 
eompel the ordinary to appoint 

Though the general right of the appointment 
to pews is with the <»dinary, yet his right is often 
interfefred'with by the faculties, (but which ema- 
nate from himself) and prescriptions which spp- 
pose feculties. The consideration of which will 
form the. next subject of our attention. 
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TITLE BY FACULTY. 

!^^^* A fiuml^y is an mstrument granted undel* the 
name and seal of a bishops and if it be subsc^bed 
by a deputy and not by tibe diief derk of tbe 
facoltieg, and afterwards registered and e»r(Jled> 
it is suflScient {O^m. Dig. ^ Courti/" (N &))» 
They are granted in the Consistoify Gourr> 
which every bii^p holds^ before his ohaneellor 
or commisBaiy for all eoclesiastical causes within 
his diocese, which Court seems to h«9^ been 
erected after the time of Henty 1, <m the 
ground of a charter by William 1, to the Bidiop 
of Lincok ( Com. Dig. « Courts,'* (N 6)). 

whwi^ FuUerY.Lane,2Add.EcoLRep.4S,1'\. "Tlie 

exercise of this duty is interfered with by facul* 
ties, and by prescriptions which fiM:ulties faftve 
occasioned. Hie appropriation has sometimes 
been to a man and his family so long as th^y 
continue the inhabitants of a certain house in a 
parish {vide infra, p. 46> et 8eq*)\ the more modem 
iimn is, so long as theycontinue inhabitfmtsof the 
parish genendly ; the first is tlie moi$e convenient 
mode, the objection which applies to ftieulliesj^isy* 
that they often entide parishioners to the ex^ 
elusive occupation of pews, of which they aien^ 
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longer in circumstances to be suitable occupants, 
whatever their ancestors might have been. 

A third sort of faculty seems to have been not varieties of. 
unusual when the Church had been newly pewed, 
wholly or in part : to appropriate certain pews 
to certain messuages or farm-houEes, the owners 
of which in right of them claiming a pew by pre- 
sqp^iption (the &oulty it^ beiag lost)» and which 
cUinHi are the proper origin of those prescriptive origin or 
rights to p^tieular pewa recognized a& such rights. 
at coi9WOix iem* The oUimants vm^t shew 
ani3be^tioaof.the pews* to the messu^^es time out 
ofmioid, and r^paratum by the tenants of 3uch 
kouam and meseiiii^s; but ni^t &oulty; either 
here or at <?ommon law, cm be f}eeme4<«ood 
t^ entitle a ii(UEk*parishi<Nier to 9r seat in the 
body of the Church. 

As <to an aisle or the chancel, it may belong to ^^^ 
a non-parishioner {vide infra) for it is governed 
by different considerations, but a parishioner's 
right determines on his leaving the parisb> and 
he cannot sell or aasign, or let it as part of his 
property m tbe paridi. - 

PewB ann^x^d^ bj rprea^riptioa to messu^espewsan. 

1 11 /. 1 • 1 nexed to 

(^umot. be aeTereo^ithe-^eMnt lor the tune has a messuages 

• 1 1 /▼ bypre- 

ri^t to tbe p0W>.(/fe. 429). scription. 

;Fpll^w^ the tip^^85-^. strong <^asei, ini4eed> Faculty, 
shotdd be «^«k^ outr^ tiaduce .^be iwiinary to S^iS 
a|qpCti^t:^i^ip^.^ jbjft faqi^ to a pftirtiouJar pa- ^"'**"*- 
TOhi^tfi0B«iyiifefer^Uyi'' ^ ^h % J.MioAoUp^ 
H vid^ JB^v^m^Wmdm3^ot»L.% j%, 56^ 
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Faculty. Pamham v. Templar, 3 Phil. 523]. " An eic- 

"ex^ to.' elusive right can only be guned by a fa^ty^ or 
length of time which presumes a faculty*" 

" A faculty^ if once issued, m good against the 
ordinary himself," (3 Add. Eccl Rep. 5). A 
dictum which must be most carefully received, 
unless the faculty is presumed to be one which 
was regularly obtained and granted, {mde infra). 

Faculties, Bull V. Jones^ 2 Hag. Eech Rep. 424]. ** Fa- 
necessaries ^^^ j^j^ granted in the discretion of the ordi- 
nary, but it must be a sound discretion, having 
a due regard to times and circumstances, and 
rights and interests of those concerned, and if 
an unsound discretion be exercised, appeal will 
lie to a superior tribunal In modem times, the 
utmost extent a faculty can go to ; is to a man imd 
his family, so long as they continue inhabitants 
of the parish, though in the old time they were 
Faculty ob. somctimcs anucxcd to a messui^e (lb. 424), but 
sn^riser if it has been obtained by surprise, it is bad, 
and will be revoked,* (76. 417). 

Faculty, WooUocombeY. Ouldridge^ 3 Add* EtclRep. 4]. 

when final. << 0].(jinaries at this day are not to tie up their 
hands against such futiu^ arrangements in 
Churches within their jurisdiction, which may 
interfere with the increasing population. A fa- 
culty, if granted; would not be disturbed, unless it 
were clearly shewn to involve the plain violation 
of some private right, or gave rise to a consider- 
able degree of general inconvenience; for faculties 
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are matterB sa much ia the < discretion of the 
k)calJudge;'(76.). 

Harris. y.J)rewe, 2B.% Adol 164]^ « A faculty 
was obtamed for a man and bis femily^ the succes- 
sorsy owners^ and occupiers^ of the bousa aa appur- 
tenant to which it was obtained. Annexed to the 
bo^use vras a summer-house, and stables adjoined 
the house, which summer-house and stables were, 
^er the dcjath of grantee, converted into a shop, 
and occupied by his widow ; some time after, a 
room which was part of the old dwelling-hoi^, 
w^ laid into this building, and the occupant used 
jhe pew.'* 

.** The faculty gave the right to the several Apportion. 
persons who shpuld occupy the messus^e to use pew. 
^e pew: the occupiers of the summer-house, 
which was part of the dwelling-house, are entitled 
under the faculty. If the occupants of the 
premises become too numerous for the convenient 
occupation of the pew, and they disagree, they 
must settle their differences among themselves. 
The churchwardens disturbing the occupiers of 
the summer-house are mere wrong doers," (Lord 
TerUerden, C. J., ib. 166). 

" The right to enjoy the pew was annexed to 
the old dwelling-hou$e altogether. The plaintiff 
who lives in a part of the house, has some right 
to enjoy the pew, and may maintain an action 
in respect of it," {Littledale^ J», 76. 167). 

** The churchwardens had no right to interfere 
c 3 
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with a person derivittg title tiuDUgli a faeufty 
Division of cnranted by the bishop. The ca^ of dividinfir a 

ancient ? . -^ ^. -j j • .1. ^ 

house into hoose mto two, must be eonstaered m the satae 

on fecnity. Qght as if an andetit house was <>ccupied by tw<> 

families ; iri that case, all the members ci the 

two fkmiUes would have right to use the pew," 

(Parke, J., lb. 167). 

^'The ri^t of sitting in an allotted space in a 
Churcb tnaty'be cdmpared'to a r^ht of oommoft 
of pasture which may be apportioned," ( Tuuntan, 
J., lb. 168). 

Faculty an- Waller V. Ountier and Detory, 1 Cons. JRep. 

hoS?.^* 319, 321, Sir W. Scott]. «*If a pew is rightty 
appurtenant to a house^ it must pass with it, and 
individuals cannot, by contract between ibemr 
selves, defeat the general right of the i^ 
rishioners." 

General * Whatever the claim of a person may be, it 

faj^to ceases on his leaving the parish,** (lb. ^2^. 

Fkcoity for Stocks V. Bvotk, I T. R. A26\. «« A Realty 

exchange of % *» % . # ■rtn •» 

pews. may be for exchanging seals in d C^tlrcm, After 
the statement of the right of a paa^licnter hduse in 
the parish to a pew, the ordinary gave his^nsent 
to exchange it for another (but each itea annexed 
to a hotise), for there can be tid gift* of a;p^w to 

FacQitytoaamanwithout afiicnhy; aiil&i!ri!Qr Mf atnantaiid 

man and his .-,.«-.• ,^ . , 

heirs. hlsheirS « not gOod/: '^ ••>»'! i.'< V)T, 

Titte««ainst Wilktnson V. Moss^ 2 Lee^^iS^ Sir Ji Z^^], 
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*< €iUtion wby^^uUy should iiotb^ panted for grant of a 

iq[qpeared, and.^aid ^hey.were poOTejyed.loJbirn .,, , 
for viJu^ aad that }^e ^^^ bwn.ift <n,iieit po^^ :' , , , 
aM>n of them fear tweotyrfiv^ years. The plaiafiff 
alleged oonveyaoce to4aim^g^ years, be{97e> ^y 
the cestui que t^&, defendant b^fqgt;^ tijuste^ ^ 
hddis^ia wrongf The Couri^^^^ecifed thepseats 
to ihe defendant Oil App0i4^ i^ 'wa^ heJk^ tf^^t possessory 
Mo86(tl^e defen4aftt)had a g<)od possesspfy tAtle^." 



Partington v. The Hector and Churchwardens considera- 
^ Sam^f Surrey, 2 £ee, 345, Sir /. Lee]. " The arainst 
copadeiatione agunst the grant of a faculty ar^ faculty, 
£nt, whether the appropriation would be pre- 
judicial to the Churchy or the parishioners^ In 
^caieral, in which case any parishioner might 
diow cause against the grant, for he has a^ in- 
ieiHSSt ; seconcUy, whether the right of any par- 
ticular person would be interfered with, in wl^ich 
case they would show cause against the grant: 
tfaiidly, whether the apjdicant is a proper person 
to have the grant made to them, in which case 
ii» €httrebwar4^ .^'^^Quld show cause. 

^f Hedd; ^p§r?9l?Afivingan estate in the parish proper per- 
w®rtb:JOW- ^jearraiji^.beMdes, rents ahouse,in ^ervfth^" 
Ibe pwBsh»> tbaigb '^ wm^tfQT a part of ^he ye^, S^ 
but whoii^ ^ay^ift; i^earvant to look aft^,tlfe . 
freehold: resident in the'parisih; is a proipe^ J^r- 
son, and one to whom a grant of a faculty should 
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Faculty, In the observations upon the possessory ri^it^ 

^t.how adversion was made to the right which every 

^^^ parishioner hath to a seat in the parish Church, 

but which right, as has been shown, may be 

Umited by the grant of a faculty. The books 

are barren of information bs to the origin of 

the bishop's power to grant faculties for pews, 

though the right to grant faculties for all matters 

for which the see of Rome could license is 

specially reserved by the 25 Hen. 8, c. 21, to the 

cogniamce archbishops. The cognizance by every bishop 

eccicsiasti- of matters ecclesiastical arisimr in his diocese 

cal matters. ^ 

is of a much older date, and before the time 
of legal memory as fixed by the statute, though 
at a later date than those customs which are said 
to be the origin of the common law. The 
cognizance of the bishop (i. e. his Consistory 
Court) was founded in the reign of Hen. 1, on 
the ground of a charter by Wm. 1, {iupra, p*30) 
to the Bishop of Lincoln. 
Grant of a The grant of a faculty (for a pew) is not for a 
what. * matter purely spiritual, or wholly of ecclesiastical 
right. It is rather the grant of a temporal right for 
the purposes of spiritual enjoyment, and one if 
rightly conferred and acted upon in the spirit of 
the grant, which not only devests the common 
law right of the grantee {infra, p. 62, et seq.% 
but overrides at the same time that of his fallow 
parishicHiers, and is indefeasible even by ecde* 
siastical power. 
Right of Whence or how the bishops acquired the 
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right in qaestion, it is diflScult in this day to di«posi«on. 
determine, or to give a suflScient reason for its qSJcSu* 
exercise, unless it be that when the grades of 
society were more nearly approximating, either 
through the downfall of the feudal system, or 
die spread of commerce, or both, and the con- 
sequent diffusion of wealth-^that conflicting 
claims were preferred to the same seats in the 
Church, creating disunion in the parish, and 
interrapting the orderly administration of the 
offices of the Church; and the bishop, in his 
character as the head of the diocese, first, perhaps 
as moderator, interposed between the parties, 
and which interposition afterwards, by repeated 
exercise, grew into the right of appointing the 
sittings of the parishioners in the parish Church. 
Conjecture is all which can be offered upon this 
matter, for the books are silent as to the origin 
of the bishop's power, whether it grew up by suf- 
ferance, or whether it is a claim founded in right, 
and annexed to his office from its first institution 
and the building of Churches, and to arrive at 
some conclusion upon the subject, a brief com- 
ment will be offered upoA the possible sources 
whence the claim could be deduced. 

The power claimed and exercised could not 
have been derived from a supposed notion of 
his being seised of the freehold of the Church, 
for that is in the parson {Com. Big. " Ec. Per'- 
9omf^ (C 9)) saving such rights as may be in the 
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founder of the Ghiirpb^ aad ^dbloh . could only 
fqpfdy to a small paortbf die edifiae.. 

He cfuinot claim as soaeraixi, fiir tbesQV^ieigii 
is idofe head of the Church, and to him the bisbop 
doea hemage oti his installatioiu 

It could not be that fiie ri^t. wa» resident in 
the bishop before the Refarmation, and so ei^ 
ce^d in the Baring clanse c£ the statute of 
Jlenry 8, for Churches, it would i^pear from s^ost 
indisputable aodiority {Sdden f au^/Uft, p* II9 
m nQtis\ were not pewed uatil ^ time mud^i 
later, and which might also be collected from 
the analogy of the Ronush places of wc»:ship 
on the Continent, and which would show that 
the right is not coeval with the instdtutioGi c^ the 
order, and would perhaps lead to the assum^ 
tion that it is one exerdsed only in England* 
Probable Therefore, it is suggested, the only probaU/e 
way of at all accounting for theiastitution of audi 
a power, a power which overrides ikt common law 
right, is to suppose, as above* that its growth was 
gradual, for though wealth was mosce di£fused, 
yet in the sixteenth and seventeenth oeaatimes 
the particular rights of andiiridtials were slill but 
ill understood, and the classes of w>^v^tg mate 
broadly defined than they are \n> the present day. 
It mi^t have been policy in those daya' to allot 
to the head femiUes of padsh^ distinct S^i^i. of 
whidii they bore the burden ofirepaii?, aqd 
periu^ps enclosed,, and th^t whiidi) is lo^ed upw 



origin 
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as ratker ahanlBhipiiiigtbe present day^ might, in 
the time of its firstaBsumption, have been a ben^ 
fit, as Hastening dae boxdaiof the parish rates. 

If the subject could be traeed to its source^ 
there is little doubt but it would be found' to 
have oi^inated iasna a sprit of exckniTeness, 
toad winch is somewhat boroe out by the irr^i*- 
larity manifested in die diBtribudcti of the pews 
bx many old paH^b Ohukches. The pews bmng 
built, and the repairs done by those who appro- 
priated them, or acquii^d the right by appoint- 
ment, m^ht be^ and donbtless i|i die then 
Mate of population, was^'ratber a good than an 
ill ; and if this liieory was followed out, it is 
apprehended the source whence the bishop 
derived his power would be shown* 

If the light began in usmpation, it has been per- 
petuated by aoquieeoence, and is now too firmly 
fixed to be shakes^ in those instances at least 
wherein a faculty ca* a prescriptive title can 
be diown (of which more hereafter), and if the 
r^t is adverse to the furtherance of spiritual 
kuMTUotion, as it is to tbui of the common law, it 
remaiiBs only wkh their Lordships not to exercise 
thai light with whidi perhaps prescripdoa has 
only invested them. 

' -Dt, Watson, iti his book on Clergyman^^ Law^ 
'<(p; 7 17, ^lr^.'),doubte whether an oidinaiy has 
|iow^ at all to gmnt a fa«ilty ; ibr he says, **if 
'mi o^dkmry cannot grant a seat to a person 
and his heirs, how can he make a grant to a 
house, persons not things being capable of 
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^ants?" So, if the ordinary lias die power of ap- 
pointing the seats, ^* the upper and the best seats 
will be appropriated, and those of like rank who 
come after will be only seated in remote places, 
the upper seats being now in the occupation of 
the servants." This would appear to be a falla- 
cious mode of arguing against the, right of 
appointment, which is in the x>rdinary. 

When Dr, Watson speaks of; persons, not 
things, being capable of grants, it would appear he 
was confounding them, and though the pews ai'e 
granted as appurtenant to certain houses, it is iu 
truth a grant of user to the persons inhabiting the 
particular house* If his argument was a good one, . 
it would apply equally to easements (a) (strictly 
so termed) a& well as to pews ; for a right of way 
is not a grant to a particular field, but a some- 
thing which the law presumes as necessary to its 
enjoyment. So in the case of a window-light, it 
is a right (not annexed to the person but to the 
thing, and yet it is for the use of the person) 
wbich has grown up by sufferance and is neces- 
sary to the commodious occupation of the 
house; so in the case of a pew, it is a place 
^pointed wherein persons, the inhabitants of 
a certain messuage, have the right to resort for 

(a) In MainuHxmng v. Gihs (supra, p. 18)^ Lord Tenierden, 
said a pew right was an easement; with all deference to so 
great an authority, it is submitted, it is not an easement, but a 
right in the nature of an easement, for it has many though not 
all the incidents which characterize that peculiar class of pro-> 
perty or rights {,vide $upra, p. 43). 
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the purposes of public worship, and which i^ 
esteemed a necessary, £f nbt from a proper senbe 
of obfigatiori towards the Deity, still by the 
enactment of many statutes. It cannot, there- 
fore, be said, that die pew is a ^nt tty a par- 
ticular thing, but is rather an incident thereto, in 
order to its proper enjoyment ; it passes with the 
house, if rightly appurtenant, not because the 
grant was t6 the house, but from the supposition 
that the succeeding inhabitatits will have an 
equal need to attend the parish Church with 
that of the oKginal grantee. 

It is apprehended that it is only during user 
that the right attaches, and it is presumed the 
ri^t acquired by faculty may be lost, as any 
other right may, by any act which shows an 
intention of abandonment {supra, p. 22). Shut- Abandon, 
ting up a house (to which a pew was appurtenant) S^ption^f. 
without any bond fde attempt to let it, for se- 
veral years, and suffering it to fall into a ruinous 
state, would perhaps be considered such an 
abandonment as is here contemplated; but if 
a servant was left in it to take care of it, 
or there were continued endeavours to let it, 
these would be acts against the presumption 
of the intent to abandon. The possession of the 
servant would show an intention to return, and 
the non-letting would be attributable rather to 
misfortune than to will, and therefore would not 
act aa a presumption against the owner* The 
pew, during the non-occupation of the house, 
would be free for the appointment of the or- 
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dinary^ subject to the rights which are in the 
owner ; for a tacoity is only the exclusive grant 
of a certain right during its exercise, and one 
ip^idli is inalienable, whether annexed to the 
person or to the thing. 

As to the argument that ^ prindpal seats 
would fall into the occupatipn of the servants of 
the £&niilies> to the exclusion of others of equal 
rank, it is apprehended that that would never 
occur, {or in those Churches wher^ p^ticular 
&milies have an exclusive right for them8elye% 
they usually have also for their servants ; and if 
the other servwats were the only residents le& )n 
the ten^nents, they would occupy the seats i^ 
pn^riated for them, and not those of their masteoi^ 
unless by die express appointment of the ehuveh- 
wardens; fi>r the master has no powar to dde^ 
gate his right, and he therefore cannot afqpoioi 
his servants, or any oth^ persons to hia pew 
dming his absence. As to houses of equal or 
superior degree being built in the parish (6), that 
would be only likely to occur in the neighbour- 
hood of laige towns, and in them new Churches 
9re usually built to meet the increased demttod 
for diurch*room. Besides, in so argaing^ X>oetop; 

(h) The building mania is almost exclusively confined to 
the neighbourhood of large towns, or to the immediate neigh- 
bourhood of railway stations, in whith Mse a new C&or^ Is 
ustttUy iioluded in the plans; butvinremntepanih^St iCa.lM^ 
house 10 biulti acoommodatioii can generfjly be afforded in th^ 
Church, for it is not in the agricultural patishes that Church- 
TOom is so great a desideratum, as id create the disn^ss which 
Dn Watson teems^ to fear* ' V — 
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Watson forgets tbe possessory title which a pa» 
ryaioner acquires by the appointment of tbe 
ordinary, and which would be equiJly a bar 
with ihe facuky, for thereby the parishipi^er 
gdns a title which is only to be ousted upon 
very uiigent necessity {suprch p- ^)> ^bmL such 
liecesstty would not, it is conceired, be ^prer 
sumed in &vour of a neW' inhabitant of a 
newly-built house, though he- might be of greater 
rank thani the parishioner wIk) would thereby be 
unseated. 

The right gamed by the grant of a fi»cuky to J^IT J^'**-- 
a pew, is in the nature of an easement, though, 
it does not come witliin the exact definition of 
the term, it being mtich nan?ower in .some re- 
spects, and larger in others. An easement may ^ifl^erence 
be annexed to land, as the ri^t of drainage ;. a element. 
pew cannot, but where annexed to a hoiee, the 
gnnilari^ is most perfect, fc^ in that case if the 
house be pidled down, and an intention be 
showed of abandonment, the right is in both 
cases gone ; but then an easement mu^ always 
be in respect of some particcdar property, and 
mmffxed to it, in order to its full enjoyment, and 
utay extend over several parishes, as in the case 
of a watercourse, right of way, &c., &c., whereas 
the right conferred by a faculty may move with 
the p^oBon-so loog ^s> h^ performs the particular 
CQudidon; a» residence; and it can in no case 
b^ extended Beyond the sphere of the indWdnal 
parish pr apply tp any o^er buildjujg^ than the 
Church. It confers no absolate^ tlpiqpgh itdoei^^ 
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Qaalities in 
common. 



Difference 
between a 
prescription 
for a pew 
rigbtand 
that of an 
easement. 



Power to 
sever rig^ht 
from mes- 
suage. 



a qualified right of pn^)erty, for it cannot be 
severed from a messuage if annexed thereto, or 
if to a person, ^^ so long as he continue an in* 
habitant of the parish ;'* he cannot displace the 
right it confers on him, for the purpose of an^ 
nexation to another, and we have seen {supra, 
p. 34), that where two possessed fieu^ulties, and 
they wished to exchange their places, a faculty 
was necessary to enable them to do so. 

The property a faculty confers in common 
with that of an easement, is of a very. qualified 
nature, being the mere right of user, and in bodi 
cases in opposition to the common law right. . 
In an easement,, twenty years of undisturbed 
user confers the positive right, but it is not so in 
the case of a pew, which must be by an actual 
grant, or such a prescription to which no. com* 
mencement can be shown, though it need not 
be the absolute one of high legal memory, and 
to the prescription, repairs is a necessary inci- 
dent as an evidence of the righL 

An easement passes with the dominant tenement, 
but a pew-right must be construed by the strictness 
of the Umitation contained in the faculty; if 
claimed by prescription, then it passes with the 
messuage in the right of which it is held, and fi-om 
which it cannot be severed; but in no case can t;he 
owner let his right to another, apart from the 
tenement, whether it be claimed by prescription 
or by {supruy p. 31), virtue of a faculty, for the 
grant supposes his necessity, and when that ne- 
ceasiiy ceases, the grant is void. So, a man. 
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whether he holds by prescription, or by grant 
cannot sever his right if it be annexed to a mes- 
suage ; neither can he let his right at a rent, for Jj^"^^ ^ 
such letting is wholly unknown to law, and is, "*"*• 
therefore, illegal (supra, p. 17). 

Some late acts of Parliament have conferred few letting 
the power of letting the pews m Churches, Parliament. 
but that is only in the cases of new Churches, 
built in accordance with the directions of the 
various statutes, (infra). 

From the cases quoted, it has been shown that Faculty, 

^. , . grant of, in 

the power of granting faculties for pews is in whom. 

the bishop, and the administration of which it 

is said is to be exercised with a careful discretion, 

due regard being had to the times, {supra, p. 31). 

The Ecclesiastical Courts have assumed to K<«J«iasti. 

cal Coart, 

themselves, perhaps rightly, the power of de-^*^«- 
termining whether a faculty has been properly p^^er. 
obtained, and if so, whether a proper discretion 
has been used in making the grant, as whether 
it interferes ** with a private right," or ** gives 
rise to considerable general inconvenience." 

A faculty, when produced in evidence, must be Faculty. 

*f ' i^ ' how proved 

proved as any other written document would be : 
by the production of the faculty itself. Though 
se6ondary evidence may be given of it, if it be 
not forthcoming, as if it is lost or destroyed; by 
the transcription of it from the records of the 
bishop's Court, in the diocese in which it was 
obtained, that is, by the production of an exa* 
mined copy (1 PhiU. on Ev. 482, ^th ed.) ; and 
it is also absolutely necessary to show, that the 
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repairs have been done by the party boldiiig, or 
those in whose right he holds. In the present 
day ,the most rigid proof will be reqtured, £m? 
the Courts have set their faces against them as 
curtailing the common law right, and, therefOTe, 
it is apprehended, the terms of the faculty would 
be subjected to the strictest scrutiny, and require 
the most satisfactory proo£ 
Grant to a When the fiftcnlty has been *Uo « nuin and 

man and his 

famuy.con- his family so long as they continue the inhabitanU 

struction. '^ . f . , . , »* t i- 

of a certain house tn the parish. in ^s^ 
cussing the words of the grant, a eSsnol j^- 
tention must be given to the nature of the in* 
strument, and the ri^t which is by it intended 
to be conveyed. If these words were used iu 
respect of a freehold estate of inheritance^ it 
would confer on the grantee an estate for life^ for 
the general rule of law is, that the word " heirs" is 
necessary to create an estate of inheritance^ and 
it has been shown that a grant by &cul^ to a 
man and his heirs ( Waller v. Gunner and Dewry, 
1 Cons. Rep. 321) is void; so it would seem 
with or without the word "heirs" the grant could 
not descend, therefore it cannot mean more 
than the annexation of a species of easement to 
a particular house in the parish which a man 
holds for him and his £miily, so long as he 
continues the occupant. 

The word ** family" it is apprehended is not 
used in its general sense, but iu a more limited 
one, meaning not the lineal descendants of the 
grantee : but those whoever they may be, who 
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ate dweUing with him in the house ; the limita* 
tiOB being intended to show the description of 
persoDB to be introduced, for the necessity of of^^^^t 
the man ia the inducement for the grant (^g^^^^^^- 
the cession of the common ri^it is the consi- 
decation) (wi/ro, p. 66, etseq.), and the necessity 
of the grant extends to all those dwelling in the 
house equally with himself, for it is as equally, 
proper for them as for him to attend the public 
ministrations of religion ; in other wcnrds, it is a 
grant to a man to occupy a particular pew in com- 
pany with other persons wIk) may be resident in 
his house as part of his family, the grant is to 
them equally with himself and he would have no 
power to exclude any member of his family so 
long as the individual continued a member, in- 
habidng with him the particular house to which 
the &culty is annexed. But if the grantee whilst ^°^^ °{^ 
on the road to, or even at the door of the Church, exclude a 

' ' member of 

inhibited one of his family fix)m sitting in the pew, J^JJ^JJ^y 
by declaring him to be no longer a member of his p«^- 
fiunily, within the meaning of the grant, the right 
of such person would immediately cease, for he is 
cmly a parishioner in the right of the grantee, 
and if the grantee declares that right to be at 
an end, there could be no consideration for the 
^:ant (c% for though the grant is to ^^ a man and 

(c) A fucuHy is a writing, and though the woHb he not ** dedi 
It conceun,** it is in effect the grant of a right in and upon the 
freehold of another, and therefore is it contended there must 
be a considenttion. It has been held, that a grant inay be mode 
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fiinriiy/ &c., it « so only m long as they con- 
tinue membefs of hifllirtmly, and wbildt they <te 

without consideration ; and on the other hand it is said, ** A 
deed also, or other grant made without any consideration, is as 
it were of no effect, for it is construed to enure or to be effectual 
only to the use of the grantor himself," {Perk. 633). 

There is of course a difference between considerations. In 
some cases, relationship is held to be a sufficient consideration ; 
while in others, a valuable consideration is necessary to tipbold 
it, and which may be either an actual act done, as payment of 
money or forbearance, as abstaining from suit, on repairs being 
done, or forbearing the exercise of a right, as to sit in a par- 
ticular place. 

In a faculty, the consideration does not appear upiM the ftuse 
of the writing, and if one could not be itnplied it would, h is 
apprehended, be bad ; but where a consideration can be implied, 
the law will raise one, rather than vacate the grant. It !s said, 
*• no inference can be raised beyond the words of a grattt* ( Cbm, 
Dig. Grant (G 4)). In the case of th? grant of a faei:^, th* 
inference, or rather the inducement, is the necessity and the resi- 
dence of the applicant; and the abstaining from using the common 
law right would be a valuable consioeration, for it is a right 
inherent in every parishioner, and antikgonist to the ezchisive 
right acquired by the faculty, and therefore is it, there must be 
some consideration to maintain it ; if not as between the grantor 
and grantee, at all events between the grantee and those whose 
rights are infringed, and which consideration must be an equi- 
valent, and it must have a lawful origin. In Tondin^s Law 
Dictionary t title " Deeds*' (after speaking of bad considerations, 
it is laid down, " any of such will vacate the deed, and subject 
such persons as put the same in use to forfeiture," Now a 
faculty, if not a deed, is in the nature of a deed, bdng an ini 
Itnifiient in writing and under seal, and is registered in the 
Court wherein it is granted, and therefore it must b6 up<m a 
consideration, express or implied. 

^ *"Mr. Justice Blackstone (2 Com. 440), makes a distinction 
Between gifts and grants, and says they are ** to be thus disfin- 
guished from each other, that gifts are always' gratuitous, grants 
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*^ it 18 ootteei^ed tbey bttve a cght» (tboo^ 
derived thfovig^ him) meaMooBh^ m his owd^ to 
dt in theportieularpewset forth in the faculty^and 
it is i^reheoded if the grantee hindered them 

are oqpon some conskleratioii or eqaivalent.** It is impossible 
that the faulty can be considered in the nature of a gift by the 
bishop, though it proceeds from and is founded on the right in- 
odental to his dignity, and which he may or may not exercise : 
but for its exercise, there must, in the irst place, be a sufficient 
indncement, and yet though all the necessaries to tbe induce- 
ment exist, such as residence, &c, yet the bishop may refuse to 
exercise his power ; so it must be on his part a volimtary act, 
tboHgfa subject to a certain restraint. 

Agam, a faculty cannot be said to be a gift, because it is a 
right to be exercised upon the freehold of another, and which at 
the first view may appear to be an anomaly, but then it is a 
right to be exercised in accordance with custom, and can be 
granted to those, and those only, who can claim the customary 
right (t»^, p. 66). The bishop or ordinary claims his right to 
both the general and exclusive appointment by prescription 
inprm, p. 39), or it may be by custom ; and it being a rule of 
law that a custom must not be unreasonable, it follows that the 
exorcise of the custom must be exerted in a reasonable manner. 
The appointment by the bishop of an individual to sit in a 
particular place in a Church is not unreasonable, he having 
the right to sit somewhere ; but at the same time, it is op- 
posed to the general right of the parishioners, for it is the 
appointment of a particular person to an exclusive seat, to enure 
so long as the conditions of the faculty are fulfilled : it cannot 
be a mere license (vide infra), because it is a direction to do 
a positiTe act and to exercise an exclusive right (during user). 
A fticalty, for the reasons above stated, must be a grant, and a 
grant upon condition. 

This note has been considered necessary, because it is stated, 
without qualification, that a grant must be upon consideration, 
whereaa there are a few cases in which a grant would be Md 
good at law, Aough there was no consideration. 
D 
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in the enjoyment of that right (they not being 
discarded from his family as ahoye), a suit for 
perturbation would lie^ or case at common law. 
Faculty. Having so considered the case with r^ard to 

construe- i.t.ii n »• i» /••! 

tion bf. in the mdividuals of a man s immediate family, we 

regard to .„ , , . . . i i i 

lodgrer^. will looK at its operation m regard to lodgers. 
In Woollocomb v. Ouldridge (p. 13), it was held 
by the Court to be immaterial whether a person 
paid the rates and rent in one sum, or whether 
in several sums, if in one sum ; the rates were 
included, and such person was held to be a pa- 
rishioner. In the case cited, the person occupied 
the whole house, which for the purpose of a 
sitting at Church, it is apprehended, would make 
no difference, and lodgers occupying a part at a 
rent would come within the definition, for 
though they pay a sum in gross for a particular 
part of the house, yet by the aid of that sum 
the grantee is enabled to pay his contribution 
towards the repairs of the Church, which is levied 
in a rate, and is incidental to his being a pa- 
rishioner, and which he is liable to pay by the 
custom of England : the lodger's spiritual wants 
would be equal with that of the grantee : and so 
the necessity ; therefore : whilst he continues to 
occupy a part of the house, he would be, it is con- 
ceived, within the meaning of the word " family," 
and in the contemplation of the ordinary at the 
time of the grant ; for it is the same as though 
the house was split into several tenements, for a 
faculty may be apportioned (supraf p. 33), though 
the grantee could, on the spot, under the 
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cfl^umstances above, inhibit one of his im- 
mediate &mily from sitting in the pew, yet 
the same power would not extend to his lodgers, 
for they would continue members until their 
holdings were duly, and according to law, 
determined ; and during that time they would in 
right of his right be entitled to sit in the faculty 
pew, for the right is not to the man as personal 
property, but for the use of the inhabitants of 
the house, so long as he continues a parishioner, 
and it might be the knowledge that the landlord 
possessed such a right as the faculty confers, was 
the inducement for the lodgers to become his 
tenants. 
The word "family" would not of course be held Family. 

^ ^ ^ ^ construe- 

to extend to the servants : for it is the policy of t^o"- 

the law, and justly, to regard the distinctions of 
classes into which society is divided, and it is 
presumed the words of a faculty would receive 
such a construction as would be the reasonable 
intendment, regard being had to the particular 
rules of law which bear upon the case; there- 
fore it is conceived that the servants, though 
inhabiting the same house, are not included 
within the term " family," which, it is admitted, is 
a word of large signification, yet to put such a 
construction upon the term as to include the 
servants, would be breaking that rule, which says, 
" all persons have a right to be seated, due regard 
being had to their condition.^ To place the 
ms^ter in the same pew with his servant would 
d2 
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be an utter disregard cf aH rules of decorum, to 
say the least, and iu making the fi^nt the ordi- 
nary could nerer have intended to coDtmit aa 
outrage upon all the proprieties and conventions 
of life, and therefore is it that the word ** tuaaij " 
ivas not intended to include the servants* 
Grant of The grant in question is a grant for life, or so 

^ftt^and long as the condition is fulfilled If the grantee 
let the house, reserving to himself no part or power 
other than that which is usually in the lessor, 
his right would be gone, but if he continued io 
inhabit a single room the right would stiU enure 
to him, but if he once parted with the possm- 
sion in such a manner as to show abandoommly 
the right would be lost for ever, for the condi- 
tion was residence in a particular house, nor 
would it be revived by his re-occupation, fear a 
less rigid mode of construction could not be 
assumed in the case of a faculty than is the rule 
when the realty or personalty is concerned ; it 
*JSS'a n ^^^ grant upon condition, and if the grant were, 
condition, as in the case of a realty, " to a man and his 
heirs, so long as they continue the tenants <^ a 
certain manor, when they cease to be tenants^ 
the grant is defeated." So a grant of a dignity 
to A. and his heirs, so long as they continued 
lords of a certain manor on their quitting the 
8eigni(Hy of the manor, the dimity ia at aa.^qd, 
(1 Bi»e. Cwn. 109); if> then^ tb^ right, w^kl 
\«pBe in the ease of a o^mditmWifee.by tbe/Bpn- 
perfomiance of Uie condition, IiQ^>RHii[d)^^ef^r 
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J8 the re«sDa that k ahoold^ m the ease in dis- 
oQsgioa; if the gmnt beimwed^ as in the nature 
of a pccsoaatey; it would be an absolute gift to a 
man^ birt the right in question cannot be a 
petscnaahy^ because the grantee can exercise no 
control over it, and it must be annexed to a 
house* 

When the grant is ^^ to a man and hisfamify, Gnnt to a 
M<y bmg as they continue inhabitants of the parish family, &c. 
jf€9teraU^i^^ (which is said to be the more modem 
form). In this case the grant is less assimilated 
to an easement than in die former case, though 
&e same arguments may, with equal force, be J^^*<^ 
q>plied, but with this difference, that in this^""®- 
instance the grant is motive, and the right would 
continue, though the grantee removed to 
another house situate in the same parish, and 
the word "family'* would, it is apprehended, 
admit of the same construction as was offered 
-in the former case, and would be a grant to a 
man and those resident with him as his femily. 

On the grantee's moving to another house in oonttme. 
• the same parish, the right which was bef(»re i 

attached to the messuage moves with him, and 
is during his residence appurtenant to his new 
abode ; and those members of his family onljf who 
niol^ with him would be partakers of the 
benefit of his grant ; and that, though part of his 
fitmily remained in the former messuage, for 
th/gy only acqui«!ed a right through him, and not 
an ix^dependent right; but yet the right ac-* 
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quired, it is conceived, would be sufficient to 
maintain (the conditions being alive and fulfilled) 
an action on the case, or a suit for perturbation 
{supra^ p. 47). 

If any other construction was admitted, the 
very intendment of the grant would be defeated, 
for it is meant as a convenience to the grantee, 
and through him to his family, or those resident 
in the house with him, on his or their attendance 
at a place of public worship ; but if all who had 
resided with him as members of his family ac- 
quired an independent right equal to his, his 
would soon be rendered worthless, for by possi- 
bility his faculty pew would become the most 
crowded spot in the Church. 

It is doubtful whether this construction would 
apply to the lodgers who might be resident in 
the former messuage, for perhaps they become 
part of the grantee's family, for tJie very purpose 
of being enabled to attend the Church in the 
faculty pew, and if not the only, it might have 
been the great inducement, for their becoming 
^ the grantee's tenants ; and if, as it would seem, 

the right continued in the grantee, it is pre- 
sumed the lodgers' right would endure at all 
events until the end of such time as the law 
would imply to be a proper notice for their 
pecuUar tenancy. It might be, the grantee 
leaves his house in the middle of a quarter, 
turning over his house and lodgers to some 
member of his &mily, and to whom no pew 
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right attaches : if the pew by such meanl be-* 
comes crowded, the grantee could have no right 
to comi^ain, for the crowding is the consequence 
of his own act, and the law would rather suffer 
him to be inconvenienced, than he should do a 
wrong to h& tenants. K he left the parish, the 
right would be disrupted ; and no one through 
his grant could possess the faculty pew, the 
lodgers' right of user would of course cease with 
his, and their remedy, if any would then have 
to be sought through other means. 

The right, on the grantee's leaving the parish, Grantee 
would revert to the ordinary, to be by him used be an in- 
fer the general advantage, or by possibility it 
might be again applied in the same exclusive 
form. It must revert to the ordinary, for the 
condition is not fulfilled; it is a continuing 
condition, and runs with the right, therefore that 
rule of law would not apply, " that a condition 
oiM>e satisfied is gone," for in this case the con- f^^^^^ °^ 
dition being co-existent with the right ; can only 
be satisfied by the completion of it. The words, 
it is apprehended, cannot receive- a larger signi- 
fication than that suggested, for the intention 
of the grant must be taken into consideration, as 
well as the vfords of it, and the intention is 
clearly that the grantee, and those resident in 
his house, shall be enabled to attend the solem- 
nization of public worship in a decent and 
reputable mminen 

Proof of residence in the last case in the parish^ Proon »e. 
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cessarfio 
support. 



Proof, how 
rebutted. 



Faculty, an 
estate for 
life on con- 
dition. 



and ih the former in the pardculat* hbuse^ at the 
time of the disturbance, would be sufficient to 
support the faculty, but which presumption would 
be liable to be rebutted by showing non-resi- 
dence in the house or the parish, as it might be, 
accompanied by such acts as would show an in- 
tention of abandonment (vide supra^ p. 2!2), and 
no lapse of years would be sufficient to restore 
the right, for the commencement of the title 
would be shown by its breach, and by conse- 
quence its abandonment, and by showing its com- 
mencement an after prescription woulcl be barred. 

The above limitation, it is contended, can be 
merely an estate for Ufe on condition, and which 
condition will require an exact fulfilment. 

We have now to treat of a faculty which 
admits of a larger signification, and which passes 
with the messuage ; faculties have been obtained 
for a man and his family, the succiessors, owners 
Faculty ap- and occupicrs of a certain house {supra^ p. 33) ; 
a'm^^«e! in this case it was held that the right not only 
descended to the occupiers of the house, but was 
also capable of a division, and on the house being 
converted into two, it was held the right should 
be apportioned, the proof required was the pro- 
duction of the faculty, and that the then two 
houses formerly constituted the one, as appur- 
tenant to which the faculty was obtained. 

liVhen the feculty annexed to houses is one 
of this nature, {i. e,) of the large^ extent, tKe 
rights of the persons pointed out^ exist so ! 
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asthehous^ and the pew exist, aad the, right Non^user oi 
caimot be lost by the mere atjtandonraent of the 
tenant, and his seating himself in fluiother part 
of the Church ; but as far as the tenant's right is 
concerned, it would^ it is conceived, he ap 
abandonment, and during his possession of the 
messuage, the right would be gone, to be re- 
vived again upon occupation by another tenant, 
and that though the ordinary in the interim had 
appointed another parishioner to the pew ; for 
by the faculty suggested, the pew is inseparably 
annexed to the house as a kind of easement, 
but it is not liable to be lost as an easement would 
be by non-user as against the future occupiers 
and possessors of the house. 

If instead of the tenant, it was the proprietor Faculty, 

abandon* 

of the house who had done such acts as showed ment of by 
an intention of abandonment, and the ordinary 
took advantage of such lapse, and appointed, 
before he resumed his right, in such case, a sever- 
ance would be effected, and the exclusive right 
to the pew would be gone for ever; for by his 
conduc the shows dissent, and thereby repudiates 
the grant, showing that he prefers his common 
law right (which is made void by the grant) 
{infrOf p. 65) to the exclusive one conferred by 
the feculty. It is very doubtful whether be could 
resume the right conferred by the fiici;lty lyhen 
he had once repudiated it, and that; though, the 
ordinary di<J not take advantage^ for it w^ 
immediatelfy reiver^ fmd being ^ rigl^t ^ ^howu 
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conferred in violence to the common law right ; 
the law would assume the most severe con- 
struction, because the act of abandonment could 
not be accidental, and must, therefore, have been 
wilful and voluntary. 

Where a house has been divided, and two dis- 
tinct families inhabit it, or it becomes the free- 
hold of two distinct individuals, the same rules, 
it is conceived, would apply, and the right might 
enure as to one part of the ancient &bric, and it 
be lost as to the other. So if several families 
occupy the same pew, but in vittue of separate 
faculties, though they be tenants in common of 
the pew, yet during their particular occupancy, 
the occupancy of one would not be the occu- 
pancy of all ; for though they be tenants in com- 
mon of a particular pew, yet the property in their 
respective sittings is several and not joint, and 
therefore the holding of one would not be con- 
strued to be the holding of them all, and if one 
did such an act as showed an intention of aban- 
doning the exclusive right, and resuming that 
of the common law, he could do so, and to such 
party the right would be lost 
Joint If ^ P®w was granted to two or more in joint 

tenancy, if one abandoned his right, and the 
other or others continued to occupy, such occu- 
pancy would not, it is apprehended, enure to 
keep alive the right of his co-tenant, for though 
they are said to be seised ^^ per my et per tout^ 
yet such abandonment would be construed as a 
severance of the estate as effectually, as though 
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it was by deed for the purpose of barring sur- 
vivorship ; for by forfeiture, a joint tenancy can Faculty ap- 
be severed as well as by alienation ; but in the how^i^t" ' 
case of a pew right, it has been shown that it 
cannot be aliened. 
It is apprehended, that the same rule would tenancy 

^J^ •' in common. 

also apply to a tenancy in common. 

Faculties were not only granted for pews, but 
are also necessary when any extensive altera- 
tions is contemplated in a Church, as the erection 
of a gallery, or new pewing the Church, which 
will form the next heading of our subject 
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Parnham v. Templar, 3 Phil 527]. « The al- 
teration of a pew, where no private rights nte 
iniringed, does not require a fiiculty; but in 
important alterations where parishiiMiers are to 
SKsnre^ be burd^ied by additional rates, a &culty is 
aitoStoM ^^'^'^y iiccessary, and it is quite proper and 

* should be applied for," (75. 528). 
AUotmentof "A facultv was obtained for new pewuag 
payAient of Church ou completement, the pews were allotted 
by the churchwardens, and a rent was fixed to 
be paid; held such apportionment could not 
create a right to the pew as against the catk- 
venience of the parish, {lb. 532, Sir /. NichoU). 
Faculty for '^ An alteration, with the concurrence of the 
churchwarden, ordered by the curate, if it will 
not disfigure the Church, may be done without 
a faculty," {lb. 528). 

Blake v. Usborne, 3 Hagg. Ecc. Rep* 732]. 
A faculty was obtained for the erection of a 
gallery, and to encourage contributionsy the 
pews were allotted for ninety-nine years, at 
the end of which time, the rights of the ordi- 
nary and the parishioners were to revive* <^ In 
this ^ase, }t was held no prescription could be 



a term. 
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claimed, for the origin of the title, of the condi- 
tions and the terms appear. The possessor of 
the faculty pew, on the expiration of the faculty, 
would have such a possessory title as only ex- 
treme necessity would oust {lb. 734) ; and in JJ^JJ^JJ^^ 
such case, an auctioneer promising, by advertise- JJJSS ofa 
ffient to give possession of such pew to the pur- p^* 
chaser of a house in which possessor lived, and 
which belonged to him, is promising more than 
he had power to perform, and a permission by the 
churchwarden to hold the pew until the pur- 
^iaser should be ready to sit there, though by a 
parishioner, and for a parishioner who was seated 
in another part of the Church, is illegal and 
improper. It is an improper exercise of the ^^^ °^ 
churchwarden's discretion, and the possession w««toa»« 
of the persons under such circumstances, gains when bad. 
them no right even against a disturber," (76. 735). 

Oroves and Wright v. The Rector and Pa- Fteuityfbr 

, "^ _, erection of 

rish of Homsey, 1 Const. Hep. 188, Sir fFm. «:»u«nr. 
Scott^. A faculty to erect a gallery was applied for 
on the ground of the want of pew room, and was 
opposed, on the ground that the Church was old 
and would not bear the additional strain, and 
that the election of the gallery would obstruct 
the light 

•Rie first objection would be good, if supported, objections 
(lb. 179) ; the last would be bad if it be shown y^tn yuld. 
the Chtirch is mfflcienth/ lighted^ or that it (k>iild 
ffeceive su«h addkional light by an alteration in 
the form of glazing the windows, {lb. 196). 
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Attention of ^^ The majority may incline to unnecessary 

the Court to » t • t t r^ iii 

the wishes expense, against whidb the Court should protect 
jority. the minority; it may refuse the whole parish 
joined together, or grant the prayer of one 
agiunst the rest. It will pay great attention to 
the majority, though it will not be bound by it, 
(lb. 189). The first point to look at, is, whether 
disapprobation of the parish can be ascertained by 
the resolutions of the yestry. If it be proved 
that the order of yestry authorized an application 
for a £ficulty, and was confirmed at a subsequent 
yestry, not being annulled at an intermediate one, 
such a statement of &cts must be taken as the 
sense of the majority, unless it can be shewn that 
such majority was unduly obtained, (lb. 191). 
Notice of '^ Kit be shown on the plea of no notice that 
due notice was giyen, and persons do not choose 
to attend the yestry^ they are not, therefore, to 
plead ignorance, though the notice was general 
and for parochial purposes only, (lb. 191). 
Majority ou "If the mqority in the yestry was obtained by 
canvass^ ^ cauyass, it is no objection, though canyasser be 
one of the majority, unless the cauyass was 
corrupt, (lb. 192). 
Reason for " If it bc showu that the Church is too small, 
ScSity! and that parishioners cannot be accommodated 
in consequence of the building of new houses, 
in such case it is reasonable to apply for a &cuUy, 
(lb. 194> 
Appropria. « Objcction that churchwardens might put 

tionofpews. ,.^ . , w * 

different persons mto the same pew not appro- 
priated by &culty* They do not say they are not 
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by custom or other title which the Coort would 
respect^ unless disputed in a r^ular and proper 
manner^ for they may be appropriated by prescrip- 
tion, or by the allotment of the churchwardens. 

" A prescriptive right cannot be altered by Prwcripuve 
any authority, (lb. 195). 

*^ A possessory title cannot by churchwardens Possessory 
only, though it may be by the ordinary, (76. 195). 

" The Court would be carefiil to preserve the Jf^^***°" 
symmetry and prc^rtions of the Church gj»™^«^y^o^ 
{lb. 197). 

** The costs are in the discretion of the Court, costs of op. 
and are not matters of strict law, but where persons of faculty to 

' , erect gal- 

fiictiously oppose, they will be condemned in i«ry- 
costs, but if be shown that the opposition arose 
from a difference of opinion in the parish, al- 
though all the apparent opposers are of the same 
femily, costs will not be decreed,** {lb. 197 ; vide 
supra, p. 61, et sequitur). 

Tattersal v. KnighU 1 Phill 238]. '' Where a fecUouh 

n 1 n 1 • o opposition 

vicar objects to a faculty for the erection of a ^y vicar. 
gaQery which would not disfigure the Church, 
and is much wanted for the accommodation of 
the parishioners, and his objections are &ctious, 
he will be condemned in costs.'* 

Stevens and Hollah v. the Rector of St. Mar- Fwnuty to 

•^ pull down a 

<fV«, Ongarj and Othersy 2 Add. 255]. A church, 
faculty was obtained for pulling down a Church 
under the following circumstances : St Martin's, 
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Ongar^ was united to St. Clement's, Eastcheap^ 
by the 22nd of Charles 2, c. 11, s. 66, which 
was to be the parish Church for the united pa- 
rishes, and it was directed in the statute, that the 
site of the Church of St. Mary, Ongar, and the 
churchyard, should be enclosed in a wall, and 
used as a burying place for the two united pa- 
rishes, and for no other purpose whatever ; con- 
trary to which provision a lease of a part was 
granted for the purpose of erecting a French 
Protestant Church, which was built partly upon 
tjie old foundation of the Church, and which 
was used as such for a long period of time ; in 
A. D., 1823, it was delivered up to the church- 
wardens in a state of great dilapidation, and 
application was made for a faculty to pull it 
down. " The Court are unwilling to sanction 
the demolition of any building which has some- 
thing at least of the character of a national 
Church," Sir /. Robinson. It was requested 
that it might stand over, when, if no objection 
was offered, the faculty would be granted; 
no objection was offered, and the faculty was 
granted. 

Faculties Faculties for pews has been commented on at 
tion*Iff?*^ some length in a former part of this treatise 
^ newij^* («ttjoro, p. 36, et seq.\ but faculties for the erection 
Church. * ^^ galleries and for a new arrangement in the pe w- 
ing of Churches, must necessarily broadly differ 
in their distinctive features from thpse alr^^dj 
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discussed ; the one being an appropriation to 
an individual or individuals, an appropriation as 
has been shown, which is clearly in disruption 
of the common law right, inherent in every pa- 
rishioner ; and yet in one sense, a irrant which Faculty 
may be made justly and be concurrent therewith, ^^Jj^^- 
for it is only an appointment in order to its more ^^f^^ 
exclusive enjoyment- 

By the special appointment, (u e.) the srant of considera- 

>.'',,.. 1 1 1 1 ^ , tionforthe 

a faculty) it is contended, that the common law grant of a 
right which the grantee had in common with 
his fellow parishioners is extinguished ; at least, 
for so long as he holds the exclusive right, or 
rather it may be said merge into the grant 

K" this view be a correct one, the church- 
wardens could equally prevent the grantee from 
occupying any other seat in the parish Church : 
as the grantee could hinder them or any other 
parishioner from occupying his seat : and thereby 
busting him from his right and the enjoyment 
incidental to his grant 

The grant must have been made upon con* 
sideration, or it would be void. It confers an 
exclusive right, so some thing must have been 
ffiven for it as a consideration, in order to its 
legal enjoyment ; and, therefore, it is contended, 
it takes away the common law right, that being 
the only legal consideration which could be 
o^eied in exchange, and which could no^ be co- 
existent with tke grant. 
"^ "It^ould nave been an absurdity to suppose 



itized by Google 



66 . THE LAW OF PEWS. 

# 

that the grantee could fill two difierent seats at 
the same time^ and in virtue of two different 
rights q>ringing from the same origin ; for it may 
be said, that it is the necessity for the grantee which 
is the inducement of the grant, so it is the necei^ 
sity of the parishioner which confers upon him 
the common law right to a seat in the Chim^h. 
Though none of the cases go to this length, yet, 
it is impossible reasonably to conceive it can be 
otherwise, and which will be proved by a strict 
examination of the principles which govern these 
rights, 
considera. In thcsc Considerations it should always be 

tionforthe , i , i . i i i 

r^ity'* remembered why the grant is made, and what 
what ' ig the inducement for it It will, it is conceived, 
be admitted, that the common law axiom of con«- 
sideration would apply to the instrument in 
question ; if so, it will be also admitted that the 
consideration must be a legal one, and in ex- 
amining the various possible considerations, it 
will be shown the only legal consideration which 
can be offered in exchange for the exclusive 
right, is the cession of that right with which the 
common law clothes every parishioner ; and it is 
contended, no other legal consideration can be 
urged, for if it were shown that money was paid 
for it, that would of itself be a voidance. 
Payment. In the casc of The Bishop of Ely v. Gibbons and 
Goody i (4 Hag. EccL Rep. 173), which was a 
claim by a vicar to have his opinion allowed 
^gBAval granting a fiiculty to bury in the chanoet 
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of a Church, Sir /. Nicholl, in (^ving judgment, 
said, *' the opinion of the vicar against such a 
grant would have due weight with the ordinary, 
bat it must have a better cause than his mere 
will ; still more so if his consent is to be made 
a matter of barter and pur chase J* 

The case of a faculty for exclusive right to 
bury in the chancel is much analogous to that of 
pews, and it has been shown that payment in 
such cases can never be the consideration for a 
fSMnilty {supra, p. 19), for it is a thing which the 
Ecclesiastical Courts, who are the proper Judges 
in these matters, would never tolerate. 

It cannot be urged, that the repairs which Repairs, 
may or may not be necessary during the occu- 
pation of the pew, would be a su£Scient con- 
sideration; for legally they could be no con- 
sideration at all, and even if they, were peremp- 
tory, it is doubtful how far they would be 
allowed to extend in the nature of a consideration, 
but we have seen they are a mere evidence of 
the right {vide infra). 

If they were peremptory, they would not come 
within any of Mr. Justice Blackstones defini- 
tions of a consideration, (I BL Com. 444, et seq.). 
The grant of the &culty might possibly be a 
sufficient consideration for the repairs being 
done, but a vague promise to do something which 
nu^tor might not be done (for the pew, during 
the occupation, might not require any repmrs), 
could never be construed as a consideration for 
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Ae grant, for cw an attempt to wrfbres^ ^te 
gHADte^ to do them, he eouM vaeme tb]^ rigbt 
which the faculty conferred, and Mb i^efb^fed^^ 
repair would be constrned ei Aer as an ^abandoi^- 
Hi^it, or that he had never entered upon die p^w 
in lie riglift of his faculty, but by the mere 
appointment of the ordinary in Tirtue of fifis 
common law right; but if repairs could be eon^ 
strued to be a condderation, the repairs cocdd t^ 
tnforced ; but they have ever and propeify be#a 
held only as a mere evidence of the right. ' * - 
Nonnserof The ouly impUoation, in the absence of «l 
uw right, express definition of the particular consid^ratMa 
to be given, would arise in non-user of the 
r^t with which the common law had ieh 
vested the grantee, and which would comi^ 
exactly within the definition as laid down in^a 
note by Mr. JiHitice Coleridge, in his editioH 6f 
Bhtcksime (1 BL 446), in speaking of the odll4 
sideration which arises by implication firom a 
contract executed, he says, "an implied promoie 
is that which the law raises from previous eth 
cuiiistances passing between the parties, atid 
therefore, the foundation must be something 
which has a legal value.'' — A right forb^ome lo 
be exercised is a thing of legal value. 

Residence could not be the consideivition, ht 
that must have existed before the aj^oation^ 
the grant. And that which was in eldst^lice 
befove and continues afterwards ' wneiiaQgati, 
could never directly <Hr indirecdy be contitiMd 
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aa a cooflideralioa; for it was neocssarj, before 
9if&k s^lioeiAm could be made for the foeuhyi 
spd Jft afkerwarda made a condkioa. Residence 
i^oiei^esaaTy, in order to give a person a righl to 
# in the Cburch ; therefore if it be necesaavy 
(^d it is) to give such a right dunng the exifr* 
t^ce of the right, it most continue, or the righit 
ifpcdd be gone. Then it is presumed, that as 
i^idienGe and the common right must be oo* 
Qi^isle«t» it cannot be extended^ so as to become 
the consideration for an exclusive gmnt, es^ 
pciallj where another ocmsideration can' be 

- The common law riirht is inconsistent with The com- 
t|ie enjoyment of a feculty, because the same JlJ^^^^^h 
Prison cannot occupy two pews at the same time, JJ*^* JJJ"^ *** 
one in his right as the grantee of a foculty, 
ffid one in right of the common law right as a 
parishi^mer. They are besides two opposing 
p^tSi one being a general, the other an ex* 
^lu^ve right, and which, if allowed, would have 
t^ efiect of depopulating the parish Church, 
Ind be a manifest grievance to the parishi(»iers 
(sneorally : one or other of the sittings must be 
Qpfioecupied, because the grantee or occupant 
could not appoint another person to sit in either 
t^ ]x\A pews; the right of appointment to both 
t)#iE^ in the ordinary* 

oo'Sy ite exercise «of his odmrnon iaw lif^ if it 
.t»ei!»iniltiaeded^^het!cmld compel the ordinary td 
m^kbxm-y^supnd; ^Ll), aod that^ il^ ia piesmnost 
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Repairs. 



Residence. 



Common 
law rigrht. 



tbQUgh he held a &culty pew. If the common 
right oondnued in existence, the application 
would be in respect of that right, and the faculty 
would be a matter extraneous, and the Court 
would not allow the possession of it to enter into 
the consideration of the question, or they would 
be travelling out of the record. The application 
would be that of a mere parishioner, and to 
which character the law has annexed a need of 
attending the Church, and has conferred a right 
of being seated according to the degree of the 
parishioner and his wants ; and those rights 
which the law annexes to a person, all Courts 
are bound to observe. 

Therefore, is it contended, that the common 
right must be ceded, but which cession could not 
be but upon consideration, and if it were possible 
to imply a consideration, the Court would do so 
rather than vacate a contract in which it was not 
expressly set out, especially if that contract was 
executed. 

Repairs cannot be the consideration for a 
faculty. They are mere evidence. 

Residence must have existed before the ap- 
plication for a faculty and exists in the same 
state afterwards, and could not therefore be the 
consideration. 

The common right would be inconsistent with 
a faculty, and if it be inconsistent, it cannot exist 
therewith ; therefore, the cession of the common 
right must be the consideration for a faculty, 
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because it is a right, and he who has the right 
cannot be deprived of it without cmisideration. 

Socti are the considerations attendant upon the considerm. 
mere grant of a right to a pew, but fiir different r^\bir a 
must be those which press upon the mind of the alterations 
ordinary, when the application is for a faculty to SS2r"^"*' 
authorize an extensive change in the interior 
arrangement of the Church ; for the faculty is 
not for a mere exclusive appropriation of a small 
part of it, but for carrying out an object which 
might not only so interfere with the common 
light, which is vested in the parishioners, to the 
extent of rendering it useless ; or at all events, 
comparatively so, besides compelling them as a 
body to pay largely for privileges which many 
may not desire, and perhaps eventually leading 
the parish into expenses not contemplated in the 
outset. Therefore is it necessary, that a most 
vigilant and jealous discrimination should be 
used by the ordinary before he exercises his 
discretion in granting a faculty; on the one 
band, to avoid an immense and perhaps unne- 
cessary expense ; on the other, to have a proper 
regard for the general right, which every pa- 
rishioner has, to be conveniently seated. 

It may be by the building of new houses in 
the parish, or from other causes which Lave in- 
duced an increase of population, that the body 
of the original parish Church has become totally 
inadequate to the wants of the parish, and it is 
reasonable, that as all have an equal right to be p^sbioners. 
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to be seated, gettltd in the pariih Chywh (iHiless where dk- 
poied of by fiieuUiM and preamptioiisXit fi^ow^ 
if the accommodation which it affords, can be 
supplied b; a new arrangement of the pews or 
by the construction of a new gallery, it shoidd 
be done. 

Riffht of The right which every parishioner has in his 

to seat, °^' seat, may be considered as in the nature of a 
resuhing use (upon condition), which vests im- 
mediately upon its fulfilment, (i. e.) on his 
becomirg a parishioner, creating a species of 
tenancy in coounon which shall endure so long 
as the condition is fulfilled, but which is imEie- 
diately devested on its non-performance and 
liable to be so upon non-user ; and yet, as in the 
consideration of an easement {supra, p. 43), the 
likeness was not exact, so here there is also a 
dissimilarity, for there may have been no previous 
right and no intermediate estate ; nor can it be 
brought exactly under the definition of a spring- 
ing use, for in that case there must be a person 
seised to uses at the time of the contingency hap- 
pening ; whereas in the case of a pew the use^r 
right vest immediately, on a person becoming a 
parishioner, and that though there was no previous 
estate to support it ; so it is difficult to determine 
what particular property a pew is, it is neither 
real or personal estate, yet it partakes of the 
nature of both ; so it is neither an easement or 
an use, and yet it is in the likeness of both. 

SteStionsl ^^ considerations which should guide the 
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ordinary in his exercise of tku r%bt, are \MtmAy 
laid down by the late Lcml Stowelly in Iub judg- 
ment in Oroves and Wright v. Tk€ Rmit&r and 
Parishioners of Homsey {supra, p, 67). He 
there says, that the wants of the parishioners 
generally are to be considered, and which wants 
are to be collected from the conduct of the pa- 
rishioners in the vestry, wherein the matter is 
introduced, but in the consideration of which 
the Court will exercise a due discretion ; for 
by possibility the majority of the parish may 
incline to an unnecessary exp^ase, but which he 
quaKfies by saying, the Court would pay par- 
ticular attention to the majority. Stfll the vested 
ipested rights of every person concerned are to '*'***' 
be consulted, and if their objections are pro- 
nounced valid, will be dlowed. So if the 
majority be for the proposed alteration, the 
parson is to be consulted ; tor his freehold is not 
to be disfigured with incongruities, and the 
symmetry of the Church is not to be destroyed. 
So again, the obstruction of the light, which 
would be a grievance to those seated in the body 
of the Church, would be regarded. 

In the judgment it is sud, ^^ If it be shown obstruction 
that the Church would be sufficiently lighted^ or 
that it could receive such additional light by an 
alteration in the form of glazing the windows, 
the plea of the obstruction of the light would 
be bad.'' The terms '' sufficiently Ughted"" and 
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'^tmoh additUmal Ughtr ace both at the best, but 
yague and uncertain, and if the defimtion \% 
correet, the eonverse will hold* Is it there- 
fore to be considered, that any interruption of 
the lights and which could not be supplied by 
an alteration in the form of the gazing, would 
be fatal to the a{^icati(m for a faculty ? The 

Erection of crcctiou of the isaUery must in a degree be an 
interruption of the light, and if the text be true, 
fisital. 

With all deference for a dictum from so 
great an authority as Lord iS^oco^^, it is 
presumed, that a material obstruction of the 

Plea. Ob. lifirht is intended, and the proof required would 

struction of ^ . . /. . 11 

lisrht. be of a most positive nature, for it would seem 

that the plea of the obstruction of the light, 
if proved, would be fiital ; this construction 
of the words ^^ sufficiently lighted," is contended 
for on the ground of the maxims of law, which 
hold, that all rules of law must be construed ac-* 
ccNxling to the dictates of common sense, or 
rather must not be irrec(mcileable therewith. 

Therefore, pleadings which are based upon 
the rules of law must be reasonable ; but it would 
be unreasonable to hold that a trifling interrup- 
tion in the enjoyment of a common right, of 
which a few have possessed themselves, should 
act as a disherison of that right, in the case of 
numbers of others having a right equal to that 
of those in possessicm 

piea,church So if the Church is old, and it be smnpested 

being: old. ' ^»« 
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that the walls will not bear the additional strain 
which the erection of the galtery would occasion, 
ff proved, it would be a sufficient pka, and very 
properly so, for it is said, « if the Church fidlt 
down, the parishioners are not bound to rebuild 
it," {Wood^s Inst. Bk. 1, c. 7, p. 89). 

** Kchurchwardens add any new thing to any- J^*'* 
thing in the interior of the Church, the license ■•n^- 
or faculty of the ordinary is necessary, as well as 
'the consent of the parishioners ; for he is a judge, 
in law, of what is prc^r and decent there, and, 
in this case, the major part of the parishioners 
cannot conclude him, ( Wood's InsU^ BL 1, c. 7, 
p. 89> 

It is usual sometimes on decreeing a faculty Facmty on 
for the erection of a gallery, m order, as it is v»uery. 
alleged, to encourage contributicms to grant a 
fkrulty to a contributor iot a certain term of 
years of the pew allotted to him, as an an* 
nexation to his house, but which &culty, after the 
term has expired, can in no case be made the 
ground of a prescription ; nor does it invest the 
descendant or alienee of him, who holds in right 
of the original grantee, with any property in the 
pew ; for, on the lapse of the term, die right 
simply reverts back to the ordinary, as in the case 
of faculties upon condition, {supra^ p. 56); but if 
the descendant or alienee of the grantee be in 
possession at the time of the lapse, the right to 
the sitting would still continue with him, but 
he would be then supposed to have been placed 
£ 2 
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there by the ordinary, and his right would be 
only a possessory one. 

Such then is a general summary of the rea- 
sons which can be used for or against the grant 
of a faculty for licensing the erection of a gallery, 
fj^^fo' A feculty, under certain circumstances, may 
chJrch ^ ^^^ ^^^ pulling down a Church, as in the 
case instanced, {supray p. 63). 

A &culty obtained merely (oc a new arrange- 
ment of the pews in a Church, would, of course, 
be governed by considerations differing from 
those adduced above, hi the consideraiioQ of a 
faculty for a gallery ; for in the case now under 
consideration, the general convenience ot' die 
parishioners, by affording a greater accommoda- 
tion to them generally, would be the great in^ 
ducement for the grant of the faculty, due regard 
being still had to those private rights which were 
existent before : whether created by faculty, or 
which have grown up by a prescription, and 
which will form the next heading of our sub- 
ject 
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Pews and yaults are not within the statute of pewsMMi 
the 3 & 4 Wm. 4, and, therefore, must be proven n^cndty of 
to have existed from time immemorial, (Gibbons 
m LknUaiionSy 216^ et vide StfUute). 

Waiier v. Gunner and Dewry^ 1 Consist Hep. prescription 
Sit Wm. Seott.] "A house built (waly eighty ?2iSf***^ 
years, k not a building sufficiently ancient to Ancient 
establish a prescription, because the presumed s^dent* 
evidence of a grant of a faculty b not extin- ^ ' ^ 
^girished in that time, (/6.319). 

^ If there be a prescriptive right, it cannot be PrescHptiYe 
exercised by tran^rring it to other persons not ^f of. *"*"*' 
readent in the parish, or inhabitants of a house 
dierein, (lb. 319); for it would be an illegal 
exercise of an exclusive right, (lb. 322). 

<* To exclude the jurisdiction of the ordinary Jurisdiction 
from the disposal of a pew, possession must what ex. 
be shown for many years, and that the pew, 
bad been built time out of mind, and repaired ; 
repairs being the strongest evidence of the 
right ; repairs for thirty or forty years will not Repairs for 
exclude die ordinary, {lb. 322) : the posses- forty ywirs. 
sion proved must be ancient, going beyond prescrip- 

T -I ^1 1 • 1 1 1 ^^^» proof 

memory ; I do not mean the high legal memory, of. 
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but it must go beyond this case (i. e. eighty 
years), (76. 322). 
s^j^l^^ ** Six years possession is not snffici^it against 
^f2ti, * ™®^ disturber/' {Ih. 322), vide Gibson's Cod. 
' 222, contrd). 

Rogers v. Brooks €md Wife^ ikf., 24 Gha. 3, 

B. R., in notis; 1 T. R., ASl/foUo]. « Where 

it was proved tbat the space whereon the pew 

stood was a Uankspace, or open pew, forty years 

before, and that the Church was pulled down 

and rebuilt, and that the rector uid the church* 

Thirty-six wardens then put in A. It was hdd that thirty- 
years* pre. , * . . •' 
Bcription. SIX ycars possession was sufficient to presume a 

legal title in A. (allegation being &st die pew 

was appurtenant to a messuage)." 

On a motion for a new trial. Lord Monoid 
held, that thirty-six years acquiesence was a suffi- 
cient presumption of the right ; a gift cannot be 
made without &culty. 

** On rebuilding of a Church, it is usual to leave 
the adjustment of the pews to the rector and the 
churchwardens,'' Willes^ J« 

Prescription, WooUocomh andOuldrtdge, 3 Jdd, Ecc* Rep. 7]* 
ai^S «« A prescription for sixty years and upwank 
for a pew, as an annexation to an estate, is a legal 
absurdity, for it can only be for a house, lusd never 
for lands only, and he who occupies the house 
is entided ; not he who possesses the land, and 
that though reparation bad been pleaded" 
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Griffiths T. Mathews, 5 T. R. 296]. Case Forty years* 
for a disturbance; the pew was in the chancel, tiom'*^" 
and laid, as annexed, to an ancient messuage, 
and was diumed as appurtenant thereto. The 
jury, under the circumstances of the case, which 
were the erection of the pew, &c., by another to 
accommodate a difference (and which time was 
within legal memory, being thirty years), by the 
permisdon of the vicar, were of opinion that the 
pew was not appurtenant to the ancient mes- 
suage, and gave their verdict accordingly. The 
rule was obtained for a new trial. 

On cause beimr shown, it was held, " that PrescripUoH 

, / . matter of 

iniether the pew, under the circumstances, was fact for jury. 
appurtenant to the house, was a fair question for 
the consideration oS the jury, and that, they appear 
to have decided rightly, where there is evidence 
to go to the jury, as in the case of Rogers and 
Brooks, (1 T. R. 428), that the right was im- 
memorial, and not a new right ; showing that prescrip. 
the pew was enclosed forty years, is sufficient ; sufficient 

1 1 1 . ./*. 1 1 . proofof. 

but where the plamtiff declares upon a prescnp- 
tive right, and shows its commencement in very 
modem times: the pew is clidmed as appur- 
tenant to an ancient messuage, and is shown 
to have existed only since 1738, I think it is 
difierent, {lb. 297), Lord Kenyon, C. J. 

^' A seat in a Church may be annexed to a 
house by faculty, or by prescription, and from ^^^J^JJP" 
long usage, a faculty may be presumed, and it '*^°5* 
is impossible to determine, h priory what evi* ^°^' 



itized by Google 



80 THE LAW OP f£W& 

denoe will or will not be suffident to nupport 
suob a right If it bad not appeared when or at 
whose expense this pew was built, or that it had 
not been a pew before 1758> possession frenn 
that tixne would have been a sufficient evidence 
to warrant the jury in presuming a faculty had 
Necessaries been obtained by the plaintiff's ancestor to build 

to establish , , , , •^. % , -n ^^ov ▼» »» t 

a prescript this pcw m the chauccl, {lb. 298), BuUer, J. 

'* The jury should presume everything which 
they fiiirly can presume against h wrong doer, 
Grose, J." {lb. 298> (Rule discharged> 

Petiman, by his Guardian v. Bridgtr, 1 PhitL 
316]. ^'A prescriptive right must be deaify 
proved; the facts must not be equivocal or 
inconsistent with the general right It must be 
shown that use and occupation has been exer- 
cised fiom time immemorial, and as appurtenant 
to a certain messuage, not lands (for of such the 
ordinary cannot grant a &culty). It must also 
be ishown that the inhabitants of the messuage 
upheld the right ; as repairing at their own eJt*^ 
pense; the burden and the benefit must go 
together, mere occupation does not prove the 
right, however long the possession. Uniform 
and exclusive possession by the inhabitant of a 

what^' messuage connected with the burden of inain7 
tenance and repair is the evidence necessary to 
establish a prescriptive title, {lb. 325). 

cnshioniug <^ The mcrc putting cushions, and re-lininac 

and lining . ? • t i. 

pew, effect, pew IS uot a matter of repaur but of ornament, 
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and id m no degree inconsistent with the fact of 
the pew belonging to the parishioners, such 
tUngs are supplied by the occupants for their 
convenience. The proof of the repairs and the 
prescription will be veiy strictly required," Sir 
J. Nicholl 

Lining was held not to be repairing by Lit* 
tledale, J., in 3 Man. % Ry. ad3. 

9 Man. % Ry. 393, Bay ley , J.]. ** The fact Enlarging a 
of enlarging a pew, though it would not destroy 
the prescription, might not operate upon the jury 
in exciting considerations whether such a pre- 
aORptiTe right had any existence at all, since, if 
it existed, the party would not hazard the right 
by enla^ng the pew." 



CHbson^s Cod. 221]. ** Reparation must of Repairs, 
necessity be alleged, (in case of pews in nave and Jj?®^"®" 
body of Church), because the ordinary, in the 
body of the Church, hath the right of disposing 
of the seats, and it is only private right, ac» 
oonjded widi reparation, which can devest him 
of it" 

6ibion*s Cod, 222]. ** Priority of seat, as well Priority of 
as seat itself, may be claimed by prescription ; Mntk^ot 
die plaintiff claimed an upper seat" 

Morgan afid Gw^teit, 3 Man. ^ Ry. 387]. 
B 8 
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It was proved that previously to the erection 

of the pew in question the site was occupied by 

two old open seats and a box, for Ae reception 

of the communion plate, and a stool beyond. 

The pew was buUt in the year 1773, by Lead 

Hood, who purchased a cottage in the parish, 

but the former possessor sat in the open seats, as 

did also strangers ; the vicar, the lay-rector, and 

another had closed seats in the chancel : that in 

1809 the altar steps were repaired by the parish. 

Lord Hood sold the property to the plaintiff, 

but said he did not sell the pew, and the con- 

Rebuttai of veyaucc was not produced. ** The proof of the 

pi^criptive ^p^^ ^^^g destroys the prescription, and it was 

for the juiy to say whether a faculty existed, and 

that it required strong evidence to induce the 

belief of the grant of a fiiculty to erect a seat in 

the chancel, belonging to a lay or clerical rector." 

Parky J. 

"The right of allotting the pews is virtually in 

the ordinary, and is exercised by the means of the 

churchwardens, and they place the parishioners 

in the different pews. Pews generally go with 

a house, but the mere occupation of a pew is 

not su£Scient to force a jury to find a right. It 

introdnc is uo uucommou thing to introduce the specifi- 

dficationof catiou of pcws into old title deeds, which is done 

title deeds, with two objccts, to havc a sort of warranty 

of the right from the vendor, and to possess 

documentary evidence of that right. If there 
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had been anj grant from the lay rector^ the 
presumption ia that the grant would be forth- 
comiog,'' Bauh^9 J. 

Lousley v. Hayward and Another, I Y. Sf /., ^^^^^ 
5S5, et seg. Macdonald, C. B.]. « In a case of °^^;^>»*^ 
prescription for a pew in the body of the Church 
86 annexed to a house not in the parish, unin- 
terrupted possession was prored, and to defeat 
which it must be shown that the right was 
of necessity void in the beginning, unless the 
prescription itself was rotten and bad from some 
legal vice. ^* In early times Churches were 
founded or built by the lords of manors, or other 
lay founders, and parishes were not reduced 
to the exact circuits and boundaries by which 
they are now known and apportioned for eccle- 
siastical purposes. When Churches were first 
built, certain districts were allotted, over which 
the officiating minister had the superintendence, 
and this district was not a parish in the sense in 
which we now understand the word; their 
boundaries were settled long after the foun- 
dation of the Churches, and the ecclesiastical 
districts have since been much narrowed when- 
ever other new Churches were built : how then 
is it to be said that the ancestors of the pos- 
sessors, or of those with whose rights he is 
invested oS the house or estate in respect of 
which this pew is chdmed, did not build or 
endow the Church, or some part of it, and this 
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house, though not within the bounds of the 

parish, was not within die ecclesiastical limits 

Distinction of the Church district. The distinction between 

between ••/, •iii/*! 

pew tobodr a pvcscnption for a pew in the body of the 
and aisle. ChuTch 86 annexed to a house out of the parish, 
and a prescription for a pew in the aide is 
merely made a doubt or a question in some books, 
but there is no case in support of it, and there 
is no distinction in the reason of the thing itself." 

SJ^^: iq^. 423, Ashursty J.]. ** A pew being im- 

dence of. memorially used with a house, is a ground of 

prescription, or building a pew may found a tide ; 

and it need not be alleged in the deckralMS, 

that repairs were d<Mie, nor need it be proved, 

for the pew might never have wanted any se* 

pairs. Memory, of which no man can remember 

to the contrary, is sufficient to support a claim 

of right. It is not necessary to prescribe from 

the time of Richard L, the repairs are only 

Repairs evidence of the right," (Jstofif J.). '* Perhaps a 

therig^t." claim against common right, as in the case of a 

toll, requires consideration to be alleged and 

proved." 

s^pairsof Pepper v. Barnard, 7 Jurist, 1128]. A pew 
evidence of in the oarbh Church of Dunmow was claimed 

repair of , » 

others. jq rcspcct of an ancient house in the parish. The 
house to which the pew was claimed as aj^pur* 
tenant,, was proved to be sufficiently ancient 
It was also proved that there were three adjoin- 
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iog pews, one of which was ocoiypied by the 
&mily, (me by the ser¥aDt9. aiid one by a &nn 
tenant. The farm hoose was anciently a man- 
sion, and the residence of the family. As to 
what is proof of a prescription, BuUer^ J., was 
quoted, (5 T. R. 298). 

^^ The plaintiff in this action being of the 
Roman Catholic religion and many of the 
servants, it accounted for the unfrequency of the 
occupancy, the verdict was for the plaintiff. On 
a motion for a new trial, it was held there was 
sofficient proof at the trial to warrant the jury 
in finding the prescription. ** It appears that aU 
tiuree pews were used under one and the same 
cause of right, that is, in respect oS an ancient 
messuage, and the proof of repairs done to one, 
fomishes some evidence as to all, and, of course, 
among the rest, to the pew in question, the rule 
was discharged," {lb. 1129. Lord Denman). 

Degges Parson's Counsellor, by Ellis, 1th ed. ^^^^'eatS" 
209, 213]. *' Though the freehold of the Church ^^ p^^on. 
is in the parson, he cannot pull down any seats 
anciently erected, or of late erected, but by the 
license of the bishop or consent of the church- 
wardens." {Vide note, citing 1 Phill 235, Sir 
J, NiohoU, conirct, ib. 214). 

** A man who is owner of an ancient Prescription 

in right of 

messuage may prescnbe for a seat m any part ancient 
of a parish Chureh within which parish the 
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messuage stands, although he be not used to 
repair it" (lb. 214> 

preacription WatiojCs ClergymatCs Law^ 713]. " It was 
formerly held that a person could not prescribe 
for a seat {citing MooTj 878), but if it be in 
an aisle, remedy for disturbance shall be at the 
common law (2 Buls. 150) ; and it was also 
said a pew cannot belong to a house, though the 
opposite is now held. If a man has a house in 
a parish time of mind, and he and those whose 
estate he hath have used a certain pew, and the 
ordinary displaces him, he shall have prohibition, 
for by prescription he has as good a right to the 
seat as he has in the house {vide supra^ p. 17, 
contrd)f which seems to be now settled {citing 

Action on 12 Coke, 106). In action on the case for dis- 

fiutmbancc. turbancc, plaintiff may entitle himself without 
alleging repairs, but for a prohibition, repairs 

Prohibition, must bc showu. Agaiust a wrong-doer a great 
nicety need not be used in setting out a pre- 
scription, for a general prescription for a seat 
in die Church which he and they whose estate 
he hath had repaired as often as was neces- 
sary, it was held sufficient, though the alle- 
gation was not that they repaired the seat," 
{citing 2 Levintz^ 193; infra; lb. 714). 

SSlf^wh'at ■ -^ prescriptive right to a pew is based upon 
the supposed grant of a faculty, in which case 
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the prescription must be proved in diat way in 
which prescriptions are only capable of proof, 
that is, by uninterrupted and long user, an user Proof of. 
extending far beyond the memory of living man, 
and of which no origin can be shown, yet the 
very strictness of legal memory is not required 
in cases of the description which are now under 
comment (stipray 

It is laid down by Mr. PhilUppSf in his 
book on Evidence (vol. i. p. 504), **.that if a 
prescription be alleged in bar, it is an entire 
tMtig, and must be proved to the extent laid ;" 
and further (in p. 510), he says, " A party must 
prove a right commensurate with that claimed." 
Such are the proofs which would be necessary ^J[^. 
in an action mrainst the ordinary, but as airainst Against 

, , /. . , 111 wrong doer. 

a wrong-doer, the proof reqmred would not be 
of so strict a nature. 

As the prescription is supposed to be based upon ^n^^roif 
the prior grant of a feculty, so the supposition ^' 
is never limited to the grant of a feiculty merely 
for the life of the person who obtained it, but 
is always founded upon the supposed grant of 
a faculty of the lai^est extent, and as appur- 
tenant to a house, and, therefore, the house to 
which it is laid as appurtenant, must be ancient, 
and that in the fullest acceptation of the word. 
Proof of the enjoyment of a pew for eighty years, 
(sztpra^ p. 77), washeld insufficient to confera title, Eiuoyment 
because it was shown that the house to which the eighty ^ 

, . _ , , , years, effects 

pew was claimed as appurtenant, had not been 
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baill for a langer p^od^'ond th^ thne was held' 
as too short to fiM^our ihe «3Si!itDption of a granot 
Enjoyment of a fiouhy^ wfaiist OD the Other hand^ proof of 
sixyeaw, possessioD for tbirtjHnx years, {sttpra^ p. 78) was 
deemed sufficient, for there were grounds for sup- 
posing Aat though the holding of the pew was 
comparatively new, etill as the Church had been- 
rebuilt about that period, it was assumed that 
the new right was founded upon an old one, es- 
pecially as the house, in respect of which the 
pew was claimed as annexed, was ah ancient one. 
It may, therefore, be assumed that when &e 
prescriptive right is claimed as annexed to ah 
ancient messuage, and repairs be shown, or in 
the absence of the proof of the repairs that it be 
not shown that the parish had repaired (for by 
possibility the pew might not have wanted any 
Proof of re- rcpiurs withiu legal memory), the proof will be 
?lb!itted **^ allowed, so even proof of repairs by the parish 
may be rebutted, it is conceived, by showing 
some special circumstances or remonstrances 
against such usurpation of the right, for the re* 
pairs might have been done for the express 
purpose of avoiding the right which the faculty 
conferred upon the grantee. 
SJl?ai°' ^^ ^^^ claim be for several pews as appurtenant 
^Sl'done ^^ ® house and repairs be shovm to have been 
to one. clone to one, in the absence of evidence to the 
contrary, it was held to be evidence of the repair 
^ni' *^"' ^^^^ ^® pews, {^upra, p.. 84). Mere ornaments^ 
cushions, QQ linings, cushions, hassocks, caipets, &c;, will 
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not be coDffidered at idl ia die nalim of repaiis, 
Imt merely as luxuriotis additiooB adapted to the 
tete^ or placed there for the purpose of fiirtheiu 
ii^ the comforts of the poaaessora 

The repairs necessary to be proved are sudi ^JJ*"* 
as are o( a substaolial nature^ as new floofing) 
repairs of door, seat^ steps, &a &c., and where 
rq>airs are proved^ it is not always a conclusive 
evidence even though the {nroof of the repairs 
extends to a period of forty years. It may be that ^"JJ^ ^ 
the repairs were done with the covert intent ^«i^- 

* sumption. 

o{ raising a prescriptive right, and thereby de- 
priving the ordinary of his power to appoint, 
and in rebuttal of the supposed right, the rule 
of lam would step in that no man shall take ad- 
vantafi^ of his own wrong. 

Prescription, when claimed, must, be claimed 
as anneited to a house in the particular parish 
wherein the Church is dtuated, but not in that 
of an adjoining one, unless the two parishes had ^J^f^^^ 
been consolidated, in which case, in law, the two pw*8he8. 
would be only one parish ; but the consolidar 
tion, to prove a prescriptive right to a pew as 
annexed to a house in the parish in which the 
church was not, would have to be shown, as of 
a veiy ancient date, fully as long as that which 
would be necessary in the proof of a {»escrip« 
tion, if not of a looger period (d). 

(a) The consolidation which is here spoken of, is not meant 
Old #liEdh has taken place in aecordemce with the enactment! 



itized by Google 



90 THE LAW OP PEWS. 

It was laid down by Chief Baron Macd&naldf 
in one case^ Ltnuely y. Hayward and Anothery 
(tuproj p. 82, see Appendix for this case at 
Claim of a length), that a pew might be claimed in the 
pune*^i^' body of the Church, as appurtenant to a house, 
in an<^ though it was situated in another parish ; be- 
cause, he says, the house, though it is not now in 
the parish, yet, it m^ht have been within die 
ecclesiastical district, and hence possiUy the 
house of the founder of the church ; and thea 
commenting upon the difference between a pew 
when in the aisle (of wluch hereafter), and when 
in the body of die church, he says, the distino* 
tion is merely made a doubt or question in some 
books, (vide suproy 83, et infroy p* 112). 

With all respect and deference for the opinion 
of the learned Judge, it is submitted, such a 
reason would not be a valid one, for districts weie 
severed and apportioned into parishes at a time 
long anterior to that of pewing the churches, and 
if the reason for the division is correctly rendered 
(supray p. 2, et seq.) it wouldbe impossible, but that 
the founder'is house would be situated near the 
Church, and it would be as easy to show that die 
house, in respect of which the right is claimed 
was the reddence of the head fiunily of the 
district, as it would be reamnable to suppose that 
the house of the founder of the original Chuidi 
was in the after severance of the district into 
parishes or manors, excluded from its place, or 
situated in a manor of which he was not the 
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letdf both of which^ it is apprehended, would 
be incapable of proof. 
If a man possessed the seignioral ri^^ts and AUeuoion 

1 n "I flit ofmanof 

the property of a manor, and aliened them, he and sdg. 
thereby parts with the Icnrd^p and the property rirhts, 
of the manor, and with such ri^tsasare incidental 
thereto, among which would be the occupancy of 
that particular pcurt of the Church he had chosen 
for himself, for thefaculty cannot be removed from 
the messuage to which it is appurtenant, {sttprot 
p< 34), and which, as will be seen, (infra, p. 101) 
was usually the chancel, an aisle, or private 
(^apel, and then the alienee would claim the 
rights which were before in the lord as the founder 
of the original district Church, and he would 
claim not in right of the estate, for a claim in 
respect of land is bad, but of the messuage 
erected thereon. 

It is presumed the particular manor in which 
the district Church was situated would, in the 
after severance, become the parish of the Church, seyerance 

,- /•. .., .-jOfa district, 

and the cure of its minister, because the lord, probable 
oa parting with this manor, would part with the 
advowson of the Church, unless it was specially 
reserved, and most likely he would not choose 
that his alienee should profit by his tithes for 
the presentation to the Church would be in die 
grantee^ and it may be reascwably supposed the 
lord, in the exercise of the right then universally 
daimed, would build and endow another Church 
with the remaining part of his tithes, {suprai p. 3). 
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SJ^the "l^ ^^"^ through the founder could onljr 

foniHicr. enure, provided there was a house on the manor, 

for it might be tibe Chmrch was built in one 

manor of the seigniory and the house in anothex^ 

and yet both be in the same lordship, aod 

constitute only one parish, for several manoro 

are often found in a parish, but rarely more than 

one parish in a manor. Churches were sop? 

posed to be built originally for the convenience 

of the lord and his tenants, and therefore it is 

reasonable to suppose the Church would be 

near his residence for his special convenkno^ 

and most certidnly within his own boundaries. 

SSd* **d ^^ pursue the argument, we will suppose the 

endow lord aliened the manor whereon the house was 

Churches. 

built, and the new lord following the custom^ 
which was then general, built a Churchy and 
endowed it with his tithes, the then parish oar 
district would of course be severed, the laem 
Church being sufficient for the spiritual wants of 
those inhabiting that part of the district wheran 
it was built, the right appertaining to the hoose 
in right of the founder, viz., the attendance iqKxr 
the old Church would fiul, for die necessity of 
its occupant has ceased, or it might be the new 
lord had erected another house for himself on 
the manor, then he would most probably annes 
his right as the founder to his new hoose^ 
in which it is likely he would residfr. 
But on the building of his new Church ^ 
rights annexed to the old messua^ in reqiecc 
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of the founder of the origpoal Church n^ould 
&iL Hie building of the Church would show AbMdon. 
adear intention of abandoning the old right, for nrhtas 
he provides for the wants of the inhabitants of the 



in a place different from that appointed 
by the supposed grant* On the other hand^ the 
feonder having parted with his messuage haA 
ported with that which was the channel by 
which his right was preserved, for the supposed 
grant would not be appurtenant to the peisoa, 
bat to the house (unless it was a grant £br life, 
wikich would only enure during residence), and 
if he built another house, the right he would 
acquire would not be that of founder, but in 
nspect of his being the chief inhabitant of the 
porkh* 

The claim, it is admitted, is prescriptive, claims by 
and which is supposed to be based ypon a **«'>• 
fiKXilty; if then the faculty, and which case 
after case has shown must be the foundation of 
a prescription, was void on its being granted, no 
r, however extensive, could convert it into a 
[it ; a grant to a man not being a parishioner 
would be a msdum pactum, for it would be made 
without consideration; and a grant, when it 
ii^rferes with the rights of third persons, must 
be made upon c(M[isideration, {sttpra, p. 47, in 
noiU), whatever might be the construction as 
bet^iFeen the grantor and grantee ; and if, on the 
otfcter hteoA, the daim was even founded upon a 
piieficriptioniisaihe' usual (not in the limited^aig" 
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nificatioD of the te^in, it would be necessary to 
show user beyond the time of Richard 1, and it 
has been indisputably shown by Seiden^ thac 
Churches were not pewed until after the He*- 
formation, except in very rare instances, and 
the exceptions were only in fevour of a fewTcry 
great families, (guproy p. 11, note). 
Division of Districts were dirided into parishes at a time 
parishes, loug before the period of the Reformation; 
if then the division into parishes was before 
the pewing of the Churches, how could it be 
possible for a stranger to acquire an exclusive 
right to a particular spot in the body of a 
Church wherein the very parishioners themselves 
had no part of the Church exclusively appro- 
ciaims of priated to themselves ; and if such an anomaly 
rishiOTerbr ^ ^^ claim of a stranger was existent among 
S^nf'*'*' them, it would be a circumstance which would 
be certainly handed down from generation 
to generation, and also the claim of right by 
which the appropriation or grant was acquired, 
and it would not be unreasonable to presume that 
some documentary evidence would be forth- 
coming to support so singular a claim. 

The prescription supposes a faculty, and a 
faculty which is a grant must have been made 
upon consideration, and the only consideration, 
{supray p. 7 J), which can be given in exchange 
for the faculty, would in this case be wanting, 
and the grant would of necessity be void. 

Upon reviewing arguments submitted, it is 
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oohteiMiedy a prescriptive right can only be 
claimed in respect of a house in the parish^ the 
ease above adverted i^xm is the only decision 
wherein the contrary is held> and which decision 
with great diffidence it is suggested is untenable, 
as being opposed to the principles upon which 
the law of pews is grounded, {vide infra). 

And it has been judged well, in order to sup- Non.pan- 
port the arguments adduced above to collect ciaim by 

* ^ prescnp- 

the authorities, which are scattered through this tion. 
work, and, bearing upon this particular case, 
into the form of syllogisms, that the proof may 
be rendered more clear, 

DUTY. 
Every obliiration enioined by law is a duty. Duty of 

** ^^ "^ •' . . •' attending 

** The attendance upon the public services of churches, 
religion is enjoined by law." (5 BurtCs Justice^ 
tit ^' LorffsDay''). 

Therefore: attendance upon the public 
service of religion is a duty. 

CHURCHES AND INCEOENTS. 

Churches were founded for the public and churches, 
convenient administration of the offices of reli- in.^" *"*^^ 
gion, and are by law appointed for the attend- 
ance of the inhabitants of the district or parish 
wherein they are situate, (supra, p. 1). 

Therefore : the parish Church is the place 
wherein such duty is to be performed. 
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Riffhtin- 
heraittin 
parish- 
ionen. 



ObUcation 
to repair 
parish 
Chnrch. 



Facility, 
what. 



Considera- 
tion for a 
faculty. 



The liberty tosit in the parish Church (&)diiring 
the public administration of the offices of religion 
b inherent in the parishioners, {supra^ p. '9). 
Thbbefore : it is a right common to the 
parishioners. 
By law those who are entitled to seats in the 
parish Church are bound to repair it, {suproy p. 8). 
Parishioners alone are entitled to seats therein, 
{mpray p. 9). 

Therefore: they alone are the persons 
bound to repair it 

FACULTY. 
A faculty confers an exclusive right, {svpra^ 
p. 32). 

An exclusive right is incompatible with a 
common right, (supra, p. 65 and 70). 

Therefore : the feculty ousts the common 
right 
A faculty is a grant, {supra, p. 32, et infra), 
A grant must be supported by a consideration, 
(supra, p. 47, in notis, et 65). 

Therefore: a faculty must be supported 
by a consideration. 

CONSroERATION. 
The consideration must be certain, (*ttpr a, p. 67). 
Repairs are uncertain, (supra, p. 67 and 68). 
Therefore: repairs cannot be the con- 
sideration. 

(6) Chapels wherein the Ritual of the Church of England is 
used, are here included under the general word ** Chundi.'* 
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The. consideration must be an act to be done 
or forborne, {supra, p. 68). 

Residence is not an act to be done or for- 
borne, {supra, p. 70). 

Therefore: residence is not a consideration. 
The consideration for a faculty must be coeval 
therewith, {supra, p. 32) (c). 

Residence is not coeval, because it must have ' 
been pre-existent (and continues unchanged), 
{mpra, p. 70). 

Therefore : residence is not the considera- 
tion. 

A seat in the parish Church is a common common 
* rigrht of pa- 

right, {supra, p. 17). rlghionew. 

The cession of such right is an act done or 
forborne, {supra, p. 68). 

Therefore : it is a consideration. 
There can be but one consideration for a 
faculty, {supra, p. 71). 

The cession of the common law is a considera- 
tion, {supra, ib.). 

Therefore : the cession of the common law 
right is the only consideration. . 
The consideration for the grant of a faculty Grant of a 

"^ faculty. 

(e) It is said that the consideratioii for a faculty must be 
coeval therewith, because the only consideration which can 
arise is one by implication, viz,, the cession of the common law 
right, and which is coeval, the right is not coeval, but the 
cession is, for it must take place (or rather be implied) imme- 
diately upon the grant being acted upon {sierra, p. 6). 
F 
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considers, must be the cession of the common law riirht, 

tion for. ^-' 

{suprch p. 70). 

A non-parishioner has no such right to cede. 
Therefore : he cannot be the grantee of a 
faculty* 

GRANTEE OF A FACULTY, WHO MAY BE. 

<3ranteeofft A parishioner to be the grantee of a faculty 
newind. must bc resident, {supra^ p. 32), 

All parishioners are not resident within the 
parish, {jmpra^ pp. 12 and 13). 

Therefore: every parishioner cannot be 
the grantee of a faculty, 
xjnmteeof a A faculty can only be granted to an inhabi- 
maybe. taut houscholder of the parish, (supra, p. 31). 

A non-parishioner is not an inhabitant house- 
holder of the parish. 

Therefore: a non-parishioner cannot be 
the grantee of a faculty. 

PRESCRIPTION. 

i»re8crip. A pTcscriptioH for a pcw pre-6uppo6es a 
faculty, (supra, p. 79). 

A non-parishioner cannot receive the grant of 
a faculty, (supra, p. 32). 

Therefore : a non-parishioner cannot pre- 
scribe. 



tion. 
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CHANCELS AND AISLES 6f 
CHURCHES. ' 

The aisles and chancels of Churches are 
gpvemed by other considerations (2 Add. Eccl. 
Rep. 439) than those enumerated, and of which 
it will be necessary shortly to treat. 

Cmn. Dig, tit. " Esglise.^ (G 3)]. The rector Prescrij^n 
ought to repair the chancel of the Church 2 he chief seat. 
may, therefore, prescribe for a seat therein, and 
allege he hath the rectory impropriate.. 

Bishop of Ely v. Gibbons and Goody ^ 4 Hag, custom for 
EccL Rep. 160, joer Curiam]. There may be a toreiiur 
custom for the parish to repair the chancel, in ^ *"°* ' 
which case if the custom be found by ^ juiy, it 
will, in the Ecclesiastical Court, be conaidered as 
valid, and a composition or an agi:;ee2m9nt will 
be presumed. 

In London the custom for the pariah to repair custom la 
the chancel exists generally, it may be upon 
peculiar ground ; but the inference is, that such a 
custom may exist in country parishes, {lb. 163). 
Though the burden of the repairs rests upon the Repair of 
rector, lay or spiritual, yet the use of the chancel 
belongs to the parishioners for the celebration of 
f2 
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the communroD, tHe solemnizatJott' 6fP iriarfft^/ 

and tW part of tlie morning selVidi triifcKli^ 

directed by the Rubric to b^ re^ fifeni tWe ddtri- 

munjon, table, ^nd which 'is appbirtted tii istunft 

in the body of the Church or die ichanceT. - Thifel 

ordinary is the protector of th6 rights of the'^^*' 

future as well as present, atid he mfu^ 

at their accommodation is not undbly 

; therefore his assent is necessiDfj^ ti^ 

rector to make vaults or make peitM 

K 171, Sir /. NichoU). ■ ^ 

Such a custom also is in other cities dnd la#^ 
towns where there are no tithes to be cl»Arged 
for the repair of the chancel, {fVoocCit Aisf. bk. 1,* 
c. 7, p. 90). 

The chancel by the custom of En^Iand'^idl 

be repaired by the incumbent, {Gibson^ s^ Coii 

223), or him to whom the repairs beltmg, {l6l 

222)i it may be the custom for thb JpaHsfc lei 

repair i,t, (/6. 223). -.. * v 

improprt- l*he impropriators are of commonrigbt boutu) 

of chancel, to the repair of the chancel, and as befoi^ W©*- 

tones became lay fees, they were liable to seqiies* 

tration, and as the King was to enjoy them ftd tfe# 

religious had done ; only what they wijojefl) 

therefore, was conveyed, (i. e.) the profits above 

finding the service, repairs of the' dislntfel, ^nd 

other ecclesiastical burden: 31 Hen, 8> '6,* 13^ 

s! 14, saves all rights any person h^befort. ^ 

* It would, therefore, seem to follow, that they 
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might' b^ compelled to repair, by sequestration^ Repair of 
but it Joi^ been held they could not, and the ar- howcoi. 
gumeot ii3ed against it wa3> that the allowance 
qf such a step would be giving the ordinary 
power to augment vicarages, as they might have 
doue and did before the dissolution of the 
^monasteries. 

/|6, 223]. The repairs of the chancel is a dis- Rep«»ir of 
(^^a|?ge from the. repairs of the Church, but the ^tttct, ' 
impropriator is rateable for the repair of the 
Church on such lands as are not parcel of the 
parsonage, notwithstanding his obligation as 
poiiOd to repair the Church. 

\ 7he seatas in the chancel are under the dis- seats in 
posilipn of the ordinary in like manner as those 
are which are situated in the body of the Churchy 
because the freehold of the Church is as much Autiiovity 
il^.,^0 parson as the freehold of the chancel, and to Seats 1?^ 
tbi^ hinders not the authority of the ordinary in 
tte body of the Church. The rector impro- Rector. 

: -. ., , ,4 1 ' r riglitofseat, 

pfiale J3 entitled as such to the cc a the 

ehancel as of contmoa right, in 6 his 

I^PfUrii^ the chancel, but it may I ' pre- cuef seat in 

. . 1 . 1 . t ^ '^^ chancel in a 

SQi^tion another parishioner bat 224, parishioner. 

ci^fi Gib, Cod. 222), wherein he sa^,», ..^.^n the 
liepairsrare done by the parish the common right 
0f$he ordinary ensues," {infra). 

\u:Sprys^Q,nd F^i^d^ 11 Curteis^ 356]. A rector chief seat in 
l^Qul^ be entitled, according to the common law 
to the^qhiisf se^ t la the chancel, whether he be 
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endowed rector or spiritual rector <Hily, unless 
some other person is in condition to prescribe 
for it himself from time immemorial (1 Ncy^ 1 33), 
and the Ecclesiastical Court would allot the 
possession to him of such sitting, and protect 
him against the disturbance of his right 

Repftir of 1 Degge^s Parson^s Coun. by Ellis, 7th ed. 209, 
who is ' citimr 1 Mod. 258, 2 Mod. 2541. By the canon 

Uableto. ,,, /.f-.i-ii./., 

law and the custom of England the repair of the 
chancel is to be done by the parson, and he is 
compellable thereto by ecclesiastical censure, 
suspension, and sequestration, as if there be a 
perpetual vicar to the vicar. {Com. Dig. ^^Esglise^ 
ti^^^^*^ (G 2)). The lay impropriator is compellable to 
aaestration Jo the repairs by ecclesiastical censure, for he is 
chargeable therewith, but the impropriate tithes 
cannot, therefore, be sequestered. 

J^p«>p«JJ^ Watson* s ClergymarCs Law^ 710]. An impio- 

te^ce^' pri^ti^" ^ when the parsonage is in lay hands. 

between. All appropriation, when it b in the possession 

or some ecclesiastical corporation, sole or aggre* 

gate. Corporations aggregate are not capable 

of excommunication, {lb. note, 59). 

Aisle, right If au inhabitant of a parish, time out of mind, 

l^ViptiSn." has been used to repair the aisle of a Church, and 

to sit there with his family and bury there, it 

makes the dsle proper and peculiar to his house, 

{Etiam Gib. Cod. 221), and he cannot be dfe- 

placed. The mere user without repair confers no 
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pre-emloence, fov hy the user and the repair the 
preeumption is, that the aisle was erected by him 
whose estate he hath. If the ordinary places Placing 

1 . • 1 • « • 1 1 . another in 

aBother in a seat m the aisle with the propnetor, seat with 

, , , ,. . , . , prescriber. 

ao action on the case would lie against him, and 
if he be impleaded in the Spiritual Court pro- 
hibition will he. 

1£ a private person sits in the proprietor's sitting and 
seat, or buries in the aisle without his consent, aisie. with. 

, .11 1* 1111 out consent 

action on the case will he, and that though of pro- 
the fee of the aisle is in the incumbent, (lb. 710, 
et seq.). 

Sogers v. Brooks, in Notts, 1 T. R. 431, foUo, ^l^^^ 
Baylef/i /.]. An aisle is always supposed to be ^o"»^- 
held in respect of a house, and will go with the 
house to him who inhabits it. 



Gibson's Cod* 221, et seq.'l. In a prescrip- AUegaUon 
tion &r an aisle repairs need not be alleged, ^^n for 
because the particular persons are supposed to 
repair, so they need not show it : the foundation of 
the right may be for other causes than repairing, 
as being founder or contributing to its building. 

I Burns EccL Law, 357]. Though the Repair of 
churchwardens are not chargeable with the re- church.' 
pairs of the chancel, they are with the supervision dntf. 
thereof, to see that it be not permitted to dilapi- 
date, or fall into decay ; and when dilapidations 
happen and no repairs are done, they must make 
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Aisles an- , Fro^BS V^ Z^^f, C^ft. JipJC- 3$j8]. . K «X Xpl^kl^- 
nexedtoa * - , . ^ '. , '' J " #• 

mesBai«e. taut and bis ancestors fliiv« ueea,.^tfne out joi 

mind* to repair.au aiale in ^ Chmcl\^^pp ^ there 

with his family, to hear divine aervj^ej^ and bi]^ 

there, it makes the aisle peculiar to Jiis hou^^, 

. and he cannot be displaced bj . the parsop, 

churchwarden, or even by the ordiufiiy himsjelf ; 

sittmrand but sitting and burying without repair doth not 

^2out gain any peculiar property, and if the aisle he 

^ repaired from time to time by the parish, ^e 

ordinary may appoint whom he pleases ; to sit 

' ,|here, notwithstanding any usage tp the cpn- 

.trwy^ 

prescriptiozi WatsorCs Clero* LaWi 7151. The question 

for an aisle ., - .. ^ » ^ • >ii » 

in right o( whether the prescnption to an aisle jn a Church 
as ^belouging to a manor, where the pecson l^tb 
oply land^ was. not resolved by the (^Qxxttyrj^i 
tbey^eye .incliued to think the presqriptipa ^as 

^tgP<^- , , > ,4 

■t 
Grant of Clifford v, Wicks and Another y I £anh ^ 

r^^ctSJf ^^ Aid. 4 98. J. jTrespasp for breaking pews in the 
chancel held under grant from a forpier rectpr 
{in arguendo Campbell), if th^, rectpr 1^ the 
pow€;r of aliening he might alieui the whole or p^ 
of the chancel to the inh^bit^^n^ (p^ja^diffei;^ljt 
parish, anci the parishioner b^ ^^j^^^i^^ui^ 
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^ik the chancel, aticl, perhaps, ultimately, by 
increase, be deprived of sitting in the Church. 

**_ Held, the, plaintiff could not recover, for this 

& a' grant io him and his hen? of a part of the 

**clrancel, not to be held as chancel or to be used 

'^as siich, but generally without guard or restridnt 

^Wfail^ hi the hands of the rector, it is under 

jiestrlctioh and regulation, but in the hands of a 

feantee that restriction ceases ; it is the duty of 

me rectcMT to retain such power over the chancel 

ds to enable him to see that it is appropriated to 

\he purposes for which it was originally built" 

(Lord EUenhorough, C. J., 506). 

' *^'nie rector is entitied to the principal pew, Rector right 
6ut the oMinary may grant permission for others 
to sit there ; but in this case it would be taking 
the chancel out of the jurisdiction of the ordi- 
nary.'* {JSayley, J., 507, lb.). 

'^Hie rule that the ordinary cannot crant a ^imexauon 

I '• •' ** of ft 8€At to 

seat in the body of the Church without annex- * "messuage. 
^'Sog'lt to a messuage, applies to the case of a 
lieat in the chancel, the rector cannot make a 
grant like this, which is inconsistent with the 
rights of the parishioners, nor deprive succeed- 
ing rectors of the power of disposing of the 
right of seats and sepulchre, to future inhabi- 
tants of the parish.** (^Wo<, J., 507, lb.). 

*^ No part of the chancel can be separated from 

^ffie rectory, and the rector has the fee of it in 

^ffie ikmcl manner as he hath of the Church and 

*flfe "churchyard;;* before the dissolution of the 

f3 
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monasteries be could not have aliened any part 
of it without the assent of the ordinary, and in 
31 Hen. 8, c. 13, s. 14, there is a saving danse 
which leaves such right as it existed before, and 
the chancel is, therefore, inalienable in the 
rector." {Holroyd^ J., 508, lb.). 

Chancel ana ITbe chanccl and aisle of a Church, which 

aisle, whatt 

latter is said to be a small chancel or chapel, are 
never in the original right held by fiiculty, but 
must be always prescribed for, though where 
the ordinary has gained the right of appointing 
the parishioners to seats in the chancel or aisles, 
Howac in common with the body of the Church, he 

qnired. •* ' 

could, doubtless, grant a feculty for any part 
thereof to a parishioner's exclusive use; the 
considerations upon which an exclusive right iu 
the chancel or aisle is held, is very different to 
that of an exclusive right to a pew in the body 
of the Church, the prescription which springs 
from a faculty, and the consideration on which 
the grant is based, has already been explained,^ 
TOnlidwf.^^ (**!P^^> P* ®^)» '^"^ ^^ consideration for the 
**W8^"* holding of a pew in the chancel or aisle, is 
chuTcif grounded upon the supposition that the ancestors 
of the- claimant in the case of the chancel was 
the founder of the Church, and in that of the 
aisle that it was built by the claimant's progenitxin, 
or that they had aided the Churdi by donations ; 
such is, then, the difference of the consideration' 
of the two claims. It is apprdiended, therefore,. 
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that it cannot be said^ that bj having an exclu- 
sive place in the dumcel or aisle, the common 
law right, which every parishioner hath in the 
bodj of the Church, is gone. If the proprietor Acceptance 
of a seat in the chancel was to accept a seat in the nave, by 

111 «,r^, ,, 1 . pew holder 

the body of the Church, by the s^pomtment ot m chance). 
the ordinary, it would not avoid his right to the 
pew in the chancel, for such an act would show 
no abandonment, the seat in the chancel being 
held in the right of the founder, whilst that in 
the body of the Church is held by the common 
law right as a parishioner, and there would not, 
therefore, be anything incompatible in the joint 
^oyment of them. The holding of an exclu- 
sive right in the chancel, as being by descent 
firom the founder, is borne out by the fact, that 
a non-parishioner, as it is said, may prescribe 
for a seat in an aisle, but which, it is presiuued. Prescription 

1 1 /• 1 -n .... for an aisle, 

18 very doubtful. Between a prescription tor examination 
a pew in an aisle, and a pew in the body of 
the Church, Macdonald, C. B., {suproy p. 8B\ 
said he saw no distinction, for if a non-pa- 
rishioner could prescribe for one place, he coi^d 
for the other. 

The observations which have been made above> 
(p. 90, et seq.), would in some degree apply to 
this case, though not with equal weight, as they 
would toa pew situated in the body of the Church. 
It is not very difficult to suppose that a non- Non.pa. 
parishioner mi^t be a great donor to the Church, dono?t?^a 
and the right of sitting in an aisle might be granted ""^ ' 
by the ordinary with the assent of the rector and 
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Grant of a^ {oiishtoiuHry, md fhitii; wijdnmt :a»:iaftiag^J9iwt qf^ 
a non-pa- tiw common fight i^f ^vQiy M^t^onef.^QSr (a^t^ 

nshioner. . i i . i • i if . i i 

tings, and which right )i^l|e3tQ3^tpiMr|ticimr]jr> 
to seatein the bqdyof tfa^ iChHrcb^) fiua4 if l^e 
gnmt iipoa such ^ comdemtioa isy^cii it wpuM* ^ 
it ia eonteoded, be ^o onlyifor tbeiU& .o£v^ 
rector, and not for a loQgei: term*,, . ,, ' 

RcAsons as The fteobold of the Church, apd ^^burcbvai^: 

to its inya- •• i /• 

udity. IB in the paraoD, aSKli therefore, k wou)d bft;a(i, 

ousting of future iocumbents from their ri^htf 

and so, idso^ that of the succeeding pwshioo^ty,^ 

for Mdjr gion nothing in exchange ; it wiU^ :p^ 

bapa, be ai»wered» the same may be aaid cf . thq 

Gratiito gnsU of a &culty for an exdnsiYe sitting in the 

ri^hi^s' body of' the Chureh, the cases dxe not exact^y^ 

m^i^tfae f»ite«lidi for indie latter, the parishioner, towfaoRi 

iw's ofdy tiK gDabt can be made, gives up his comnBojg^ 

"^ ' right, whilst in die Former it 10 an encroacbmcmf 

; ' ' if|mi' tiie eomnmi buTfing-ground, And» thepie- 

ftfre^ ad infringement upon his right at compioi^ 

law^^befligbiUTied ia the churchyard wid^ut 

Rij^httdbv ein^l^IforboeaJtii^ the ground, whereas by4bi^ 

chturchyaM;'bu8tom''of 'En^bnd the clergy man maj dtMacjg^ 

for bunybig in the body of the Cfaiucbai^ 

the chwicel, {Ccm. Dig. « Gwfl^y,'' <B)), f(nd 

where these is a oiisloni» the churchwardena also, 

for they are bound to repair the pavement When 

tiie pvescriptkm is for an exclusive right to;8it, 

and bory in an abfe^ the cleigyman loosei^ his 

light to his onstjomai^ foe& On. the. prefpf^p- 

tion b^iig doal^ by those in^whoin tb^ ^(^ i^ 

vested, the right to bury in the aisle would not 
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return to'tb^ paH^hion^ a» being {Nvlof tbe 
cbtBreby^ Imt Wdidd be ki ^ pargon^ a» now 
coiifl^uting a part of the OhuitL 

'ft k d^btfU, to ^y the leasts whether sooh a 
pn»criptioft can hold if tested by the princiidcs 
(^laW wMdh should guide grants otf thifiriiatare. 
A contract must be upon a valid consideration, 
and which must be imperatively to do some act, 
ot' to bear some biirden, or forbear aome right ; 
and if it be not imperative/tbe contract must of 
necessity be void, unless in cases where the law 
Dt^ raise ati implication and compel satisfaction ; 
R cannot be said tiiat repairs which ore only an Repairs, 
evidence of the right, can be taken in- the natmie compoiMry. 
of a consideration, for there could he' no CKhOr 
piAAon to do them, even in the ease of ah ttifllc^ : 
and the Ecclesiastical Court would brtre no 
powfer to dompel them to be donee ! v 

If the^isle became dilapidated^ 4he»(di!wJ|^Duty^of 
irnhien cdtdd only make report of (it iMrtbe moi^t "'nmen. 
vi^tation,' tod the ordinary would! ^imoti ffae j^ 
pairs io bfe done ; if they were dbiw<by .ttaipij^ 22**'* ^^ 
slerit>el^,bf bourse hils right wouldveininn^fbitt if i)yp«^i&}>* 
by the par^h, his right would berfor etver gone^ 
kdtd the'conimon right which parisblonmiid ha^e 
in ^he nave of the church, woold extend to tlie 
atsle. 

* If the' building of the aide was a good con- |^*if"«^*" 
stderatloti, it would extend through the whole 
dbraiititi of^ihe^ thing, ilnd so hmg asit existed^ 
yo K^ v^dold tt)fe ri^t enilre ivlrioh ^ihe conair 
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deiration purchased^ for a consideration is a thii^ 
perfect in itself, the building may confer, the 
right to sit, but the repairs are something ex- 
trinsic, and are, as it is rightly said, ^^ an evi- 
dence of the right." If the right itself was coii^ 
ferred by grant, and the grant itself was in esse^ 
what evidence should be necessary other than 
the production of the instrument ? and which, if 
the consideration was perfect in itself would 
be sufficient ; custom, it is said, imposes the 
repairs, if the consideration was good, and the 
grant itself valid; custom could in nowise con- 
trol it, for customs must be reasonable. If the 
repairs were made a part of the consideration, 
then the repairs would be imperative. If the 
repairs be not done, the rights of the other pa-* 
rishioners, are interfered with, and the Church 
rendered inconvenient by the want of their be~ 
iv^ done, and, therefore, is it, on neglect, tbe 
parish takes the burden, and as it is an axiom of 
law that the burden and the benefit should go 
together, the rights which the builder held is 
ouated, and that of the parishioners vests. 
Money lu the Consideration of the grant of a faculty, 

^nldd^. it has been shown before {supray p. 17), that i£ 
faculty*! it be proved that money was given as the con* 
sideration for a faculty, it would be void ; even 
money given for the purpose of building a gal- 
lery was held an invalid consideration, thoi^ 
faculties are sometimes granted for a term to per* 
sons having contributed towards the buildijo^ of a 
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gidfery, but their contributions havebeenreceivedy 
not as oonsideratioas for the faculty, but as dona*- 
tions towards the building or the repairs of the 
Church. A parishioner only cotdd be the re- 
cqnent of such a &culty, and which was attached 
to his messuage. In the case of an aisle, it is 
said the building and the repairs are the con- 
aeration. 

The building of the aisle may be, it is said, 
the inducement for the grant, but it is yery 
questionable whether it can be the consideration, 
for if it were, to say the least, it might create 
very great confusion. 

IC a non-parishioner may prescribe for a seat ^°^*'** 
in an aisle, it, with equal reason, may be urged, gj^^^^t" 
he can sell his right, for his holding must be for «^inat»on 
a something extrinsic of that necessity which is 
the usual foundation to a claim for sittings. We 
have seen {supray p. 104), where in a case which 
came before the Court, and in which the ques- 
tion was, whether a man could prescribe for an 
aisle in the chancel as lord of the manor in which 
he held only lands? The inclination of the 
Court was, that such prescription would not be 
good* How much greater then would be the 
force of the reasoning as applied to any other 
person? Shall the mere holding of a house in 
another parish, coupled with a tradition of some 
b^iefit conferred upon the Church, be greater than 
his right ? who, though he only holds lands, most 
jR-obafaly represents the founder of the Church 
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fepan* of the ChorcB^itT^r^ot (itf Aife liif* 
^rtKch &e Bolda. - *'''^^ ^» '' ^ '^^^' ^^^ 
The books contafe^'rio ' ^xpreisd '(tefcftteft,^ 
wbei^ln it is positively laid d6wn that .tf^p»«q 
scription by a non^^lsMbnet 'fejiif a'^al iftrlM 
aisle IS gobd. Hioiigh Mtztdoiialdy O/R, helSt 
the prescription might be fifr a seat in thte' 1*^ 
of the Church, which is eertairily putfii^ ^the 
ease in the very strongest points of view lk?ipt&i 
p. 83). His decision have been before di^usstid 
ni this Treatise ; it proceeded upon the grb^iiM 
thatif anon-parishdonercould pi^ecribe^fora se&ttk 
an aisle, he might also do so for a seat in ^ boi^f 
Prescription (if the Church. .It mtist be admitted, if tte 

bv non-pa* . { 

j^jon«*. rtak)n is good in one case, it would apply "alinos! 

TOMidera. ^h' equal for<ie to the other, but if thfe priit^ 
dpJfes of Taw areto be the guide, llie very foutnle^ 
tfeA 6f ^he i^t, whidi is fee indtlcenierit^affiiA 
cbttsideratlott, ^iTs in both cases {u e.\ habiMiO^ 
imd iWe c6tmtton law ri^t toaseat iti the Chtck^. 
^^TFBe ciaAe ^ Harrow v. JC^h, rifepcfrtfeid ift 
Jf^fe, and as Barrow v. Kew in ISide^iinfi-d^, 
W^ Apprehend^, is greatly the catis^ oP'^e 
confttsion which has arisen upon this sdbject? 
this ca$e was a motion in arrest of' jud^ 
ment. llie declaraticm in the oiigii^'abtii^tf 
(which was trepass for breaking a se^t) Stdted 
. iAkM the plaintiff was an inhabitaint of ^ndlb^ 
parifife, and prescribed for the aide bf tfee^titoft^gb? 
The^d^fendft^t^ i^sietA ^f defl»^t^%^ad^ h 
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lJ|^,paii^, iSfc^ a^.ti^fvejped p^eswptioiViWMi 
the verdict was against him. Wbj^Q tbe.^:^i^ 
cm^ Oil) for Jnoanog at' B^r, the Judg^ tel4» ■** a 
pSfiaciaptlpii for ^ Beat by an iobabit^t of another 
pffrish. m Ul, unless hye prescribed lor f seat» 
^^pralsedile, or show be used to repair, but 
^|i;er v^ict, these are intended." 
, The terras of the judgment appefu: to be oon- 
t^^cjtocj, toT^ in one part, the Judges held that a 
[pqes€;idp(ion 6x a seat by a non-parishioner is ill, 
mp4 then $ay, unless he prescribes pro sedik^ or 
sbows^ Impairs. This latter is probably some in- 
afcurm^5 in the reporter. The case is somer 
ifrt^t important, for it is the foundation for thf^ 
dictum in the various books, and which v^e^i^ - ' i 
i|^, a great; degree, the aids by which M^w^ 
dpnaldf C. B., arrived at his conclusionK It is 
ffqprehended, the case, as reported, dp^ inojt^^a^^ 
^ bear out the conclusions wUch )^v^ .t^l^fvP; 
dp4^iced therefrom. It came before, the Oof^ 
not in a shape to try the prescription, and, ^9fre- 
fiire^ c^not be held to be conclusive; if instead,of 
being a motion for a new trial, if it had been ader* 
mui;Ter, the right would have been &irly in^ssue^ 
and the conclusion, at least an authority, but 
wh^h is at the present qpen fairly to a doubt. 
,The right which the rector possesses in due Ri^ht of 

1 1. 1.1 i-i. i_ sector to 

^hmfi^A, IS one which must be exercised in si^ui chancei. 
atn^inpt r^ not to interfere with theco&venien^ 
(tf t^, {))arii^iof)fir^it is not ^ right, wWeh.jbir 
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can alien as he would his house or lands, but 
one of which he is possessed for a special purpose, 
and in which he has only a qualified right of free- 
hold ; and it was held in a case {supray p. 104), 
where a rector aliened a part of the chancel, that 
it was a bad grant, for he holds under the sur- 
veilance of the ordinary, on the ground, it is con*- 
sidered, of a supposed privity between them, but 
which would not exist as between the ordinary 
and the assignee. If then the rector cannot 
grant a right or exemption, how, it might be 
urged, is it possible for a non-parishioner to gain 
such a right in an aisle as will support a pre- 
soription? And, it is contended, that if the 
rector has not the power to alien a part of llie 
chancel to a parishioner, no one can have such 
a right in the churchyard as to allow its b^iq^ 
covered and connected with the Church in de- 
feasance of the parishioner's rights of buriaL 
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CHAPELS. 

It will be necessary, before this subject is 
closed^ to comment shortly upon pews in chapels, 
l^owing in what cases they are governed by 
other rules than those of the common law, and 
how this diflFerence has been created whether by 
^cial grant, custom, or express enactment, and 
how^ and in what cases the common law right 
HMiy attach to them. It will, therefore, be ne- 
cessary to show what a Chapel is, how it is con- 
stituted, and what are the forms of its govern- 
ment, and that, whether they be proprietary, or 
originating from statutory enactments, &c. 

There are several opinions as to the derivation chapei, 
of the word capella or Chapel, but as none of of the word, 
them are so pointed as to indicate the use, it is 
unnecessary here to speak of them. 

Of Chapels, there are only three sorts, viz,^ soits of 
free Chapels, Chapels of Ease, and private ^ ^^ '' 
Chapels recognised by the Ecclesiastical Law, 
but of late times, a fourth has been added, called 
proprietary Chapels. 

Free (chapels, by the 1st of Edw. 6, c. 14, were, Free cuapei. 
with some few exceptions, given to the King, from 
the supposition that they were builded by the 
Kings or by persons through their express license. 
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and weree!seni{>tigd from the vj8it«tixm4>f tib&oixlftT 
nary, alod thbiigh the heiid or meoibers seoem 
institution from hitm, it may Mnli continue a Irce 
Chapel, {Gib. Cod. 287) ; so it is said, the Kio(t 
may license a subject to found a Chapel witUo 
such exemption, which Dr, Gibsofk seems to 
doubt, {Degges ParsorCs Counsellor^ lb. iWfi 
237), and it is perpetudly niaintained and piio- 
vided with a minister, without charge to tbfl^ 
rector or the parish, (1 WoocPs Inst bk. 1, c ^: 
ijoiiative p. 31 ; Wats. C. L. 646 (S. P.)) : such Chap^ 
are usually termed donatives, {i. e.) wheii itcaa 
be conferred by the mere gift or diapoisal of 'tb«[ 
patron, and subjected to his visitation only, and 
not to that of the ordinary. It vests absofaud!^ 
in the clerk by the patron^ deed of donaddli) 
without presentation, institution, or induotian»' 
foiSdidb*"' (^ Stephens^ Com. 82). When the Kmgfiwni*' 
th^King. a Church, hospital, or Chapel, and ex^nptsnift 
from the jurisdiction of the oidinary, it shidLto 
a donative, and that without express ifoiis \sii 
eietiiption. So also when the King gi»ni8n» 
license to a subject to build a Chapel/ to be' 
exempt from the jurisdiction of the otdmefffJ 
Donatives, Generally speaking, where a donative hat not 
of. presentation and institution, it has not a tmrm 

animarumy and therefore is it that the incumbeoi 
need only have the donation of lie patron} 
Minister, but he should bc infra scteros ordinei, fcr ii 
function is spiritual ; he must be^ twentytthne' 
years old, and in deacon*^ orders^ aad^Bubsqribe 
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aMi'read, &XK^ m tor any ^hec benefioe ; thoi|gh 
be need not prore ilbi^ perfomaooe of sw^ 
doties. I He- mxy be rilied to take «, license from ^**°° *<> 
tbe Usbop^ and a prohibition dx:ie& not go, though ^^'p'^ 
itib not 'neces^iy. that he should have a license 
to preaob or to perform the ordinance of matri- 
monty. ' "' 
^In eases whore the Church is parochial. andi>o°fttive 

\ , Parochial 

the patron refuses to make a donation, the ordi-* church. 
mtry may compel him; for though the Church^ 
ift«iQeiiipt^ he is not: if he presents by simony, . , 

iriB/itithiii the statute, 31 Eliz. c. 6. If on the ^?„*^, ' 
dsatb of tbe patron, a donative is void, the pre-pJ^JJ. 
s^otation descends to the heir; if it virere pre-S?Si^ 
s«|ilMive, the ezeoutor would have title. 
.dTbe patron and not the ordinary visits the Visitor. 
doiurtivee; if the Kmg be patron, he visits by his, 
Cftttncdior. Ha subject be patron, he visits by > . , 
c6tn3ti|S8seDers : so also the patron shall solely Bep^Upa 
iisq^iUsD of the reparation and of the omamente,{faent8. 
alid r^if the bishop intermeddles, a prohibition^ 
i«ll^-gu>; so ^30 deprivadon is by ike patron, fof 5S?te?." 
hodesy aiikd odier offences. 

A lapse does not occur for want of preeentar ^J^e for 
tion' if' it be not specially provided in the founda- wntment. 
tioo^ and if the incumbent be disturbed, the 
pilron shall have a guare impedit and count 
upon abe special matter. If it be doubted 
whdthet it be a donative or a presentative, and ,, 

anyiiltietmieai for ieidiK^tion, a prohibition does 
nodigO'^jfoiujptiliixiductiw, tl|^ incumbent has. 
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no remedy to try the right ; if it be a ddnfetite, 
Resignation the induction is nuD. If the incumbent resigns 
his Church, it must be to the patron ; and Whto 
in the words of the donation as of his Church, 
the whole of the property is devested out of him 
without further ceremony. If there be tWo 
patrons, resignation to one with assent of the 
other is sufficient, {Com. Dig. " Donative^ (A)). 
A presentation by a stranger and admission and 
institution thereupon does not make the Chapel 
presentative ; but if the presentation be by the 
patron, it for ever after shall be presentative, 
(3 Stephens Com. 83 : Gib. Cod. 236, S. P.). 



by incnm 
bent. 



Two pa. 
trons. 



Presenta- 
tion, effect 
of. 



Perpetual 
curate, simi- 
larity to a 
donative. 



Exemption 
of certain 
Churches 
from Stat. 
Hen. 4. 



Formerly all bishopricks were donative, by 
the delivery of the crozier and the ring, and 
were so until the 17th of John; prebends and 
chantries may be donative, (Com. Dig. " Dona- 
tive ** (A)) ; nearly similar to a donative is the 
manner of becoming a perpetual curate, for it 
requires neither presentation, institution, or 
induction ; but before the perpetual curate cait 
legally officiate, he must obtain the license of 
the bishop (Stephens Com. 81). Tlie Churches 
wherein perpetual curates exist, were, for some 
reason, exempted from the stat. of Henry 4, c. 12; 
and the impropriator is bound to provide some 
person in holy orders to do the duty, and to pay 
him a proper remuneration for his services, 
(StepherCs Com. 75, et seq.\ such ministers are 
those which are termed perpetual curates, and a 
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Chup^l baling a perpetual curate^ may, in some 
iBstaaces, parescribe as against the mother 
Cbttrct&r tithes, {Gib. Cod. 235> 

A Qm^I of Ease is a place of worship, gjp«* «' 
Yf^h is built for the ease of those parishioners 
i^ho dwell far from the parochial or mother 
C^rch, it is for their ease and convenience in 
prajeor and preaching only, {Gib. Cod. 235), for 
th^ sacraments should be performed at the 
mother Church, (76. p. 30). Here, generally, 
the cui^te is removable at the pleasure of the 
rector or vicar ; but a Chapel of Ease may be 
parochial also, and have a right to sacraments 
^od byrials, and to a distinct minister by custom, 
tluuigh subject in some respects to the mother 
CJbyLircfa, (Jb. et seq.). 

. Brgreton v. Tttmberlane, temp. Hardw. July^ 
1752, 2 Ve9. sen. 425]. It belongs to the 
ju^risdiction of this Court (Chancery) to esta- 
blish the right of nomination and election at 
1^1^ to a chapelry or curacy, a Chapel having 
all sorts of parochial rights belonging to it, as 
clerk, warden, and of the right of performing all 
the divers and several rights of baptisms and 
sepulchre is a strong evidence to prove it is not a 
bqpce Chapel of Ease to the parish to which it 
belongs, but stands upon its own foundation, 
(lb. 427), for two parishes may unite, one may Twopa- 

. 1 • 1 i-ti 1 1-11 ij rishesunit 

Qontinue a parochial Chapel to which the old ur 
rights may be appendant, {lb. 427). 
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hftTiniri 

rochiftl 

riglitt. 



THB UM m 

Com Dig. '' EffU^"* (J>i\ If a d^pftl te» 

of divine service a9 b > p ti m n j Awb* iMcl tkiie ialMi* 
bitants have a right to them thcare, and Ml 
elsewhere, and Uie ouate has «aall tidMM ani 
surplice fees, and an aagmentation, it is a fiaih 
petual curacy, and the curate is not rewovdolt 
at pleasure. 

So it is said to be a Church built witUa tha 
precinct of a pari^ Church, to which burial aad 
sacraments are incidents, belongs to the pamh 
Church and the parson of it, and he oii^^ to 
find a chaplain for a Chapel of Ease within his 
precinct, or officiate there himself, Xlbp). 



Repairs of 
Chapels. 



Degg^y P. C. 187]. In the case of new Chapels 
it is a question whether the ordinary cm eaair 
pel the inhabitants to repair the same, bnl 
where a number have joined to build a CbafMil^ 
and procure for it consecration, which was tbe 
original manner of erecting Churches {suprtiy p. 
3), it would seem reasonable that the biskc^ 
should have the same power to compel tbi^ 
repairs and to visit it If the greaier pact of the 
inhabitants of the chapelry agree to repair i^ 
and give the collector a right to distrain for 
rates, the majority shall bind the rest, {lb* Mi #^, ; 
vide infra). 



A Chapel which has a font and a bufjfii^g'- 
place is judged in law a Church, (3 ImU 363), 
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Ttmmnrthv. The Bukeptf Chettery 4^9.^0. 
AH^iy il J.]. But wkefe a Chapel of 
hie beoft eteeted widmi legal meraoiy^ the 
isttiBifcmt of the mother Clwreh is enti^9d to 
teniMninaUOQ of the nnmster, unless there has 
baen a special a^!«eiiieiit to the contrary {tuprth 
Pk ^X to which the parson, the patron and the 
ordinary are parties, and no person can be au- consentor 
Ikoriaed to pireach publicly in a Chapel to which to^^l^ to 
aH the inhabitants of a district have a right to 



without the consent of the clergyman to 
whom the cure of souls is given, {Sed vide, 1^2 
Vioi. e. 107, s. 7), 

A private Chapel is, when it is appended to Private 
^ht- bouse of a nobleman, or it may be built by 
a- man ^ himself and two or three neighbours, 
ift which cases the incumbent of the parish has 
w^wer to present to it or maintain a chaplain 
iktwm, (4 B. ^ a 568). 
•u 
\ Chapels erected upon condition are not to chapeis 

^ittdiee the mother Church, and the chaplain upon con. 
. « /.111. . /. «****o**- 

mail account for the oblations on pam of sus- 
pension, {6ib. Cod. 335). 

Proprietary chapels are so called because proprietary 
they are the property of private persons, who *^ *' 
have purchased or erected them with a view to 
ptoRt or otherwise, (3 StepherCs Com. 152). 
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Hcmldns and Coleman v. Comp^ffne^ 3 IVtiL 
16]. A Chapel was built and ccmsecrated in 
A. D. 1696, the pews were peisoiial property^ 
and only the owners of the pews or parties 
who had an interest or property in the said 
Chapel had any right therein; that all the 
disbiursementSy as the repairs, &c., had been 
paid for by a general rate on the owners of the 
pews in proportion to the value of the pews as 
agreed, upon the building of the Chapel ; that 
certain repairs were necessary to the Chapel^^and 
the churchwardens convened a vestry, and bud 
out money for repairs as ordered by the vestry ; 
a subsequent vestry ordered a rate for the pay- 
ment. The suit was to compel the payment of the 
rate. ^^ By the general law, the repairs are to be 
done by the land-owners of a parish or chapehy^ 
Pews per. It is uot ancleut, for it was buik in 1696. Pews 
perty.*''^^' being personal pn^rty is contrary to the law, 
the ordinary may grant a particular pew durixig 
residence, or there may be a prescription, tlie 
allegation of usage must be ancient: but here 
the time the Chapel was built is alleged. To 
establish a distinction the conditions of the con- 
secration must be stated, and how the usage 
General rule was established, or it must fell under the genend 
changred. law. For the Ecclesiastical Court to support 
contribution it must be shown to be legally iaidj": 
Parliament only can change the general laasf^ 
(Gib. Cod. 235, S. P.; 1 Jdd. EccL Eepi 29).- ■, 
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Hie repairs of a Chapel are to b6 done by a Repaira of 
rate on the knd^owners, and as in the case of a * *^ ' 
Church may be enforced by ecclesiastical cen- 
sore, but such repairs are no discharge for those 
of the nK>ther Church. 



Moysey v. Hilcoaty 2 Hagg. EccL Rep, 44"|. proprietary 
Previously to a. d. 1735, a Chapel was built 
by twelve individuals, and they agreed to allow 
the rector of the parish wherein the Chapel was 
atuated 40/. a-year to officiate therein, and as 
proprietors they considered diemselves entitled 
to let the pews. They paid the rector and clerk, 
and then divided the profits. 

** A license to preadi does not infer consecra- ucense to 

preach* 

tton, but is rather adverse to the inference, for 
if it were consecrated the rector could preafch 
therein without license ; on consecration, notice Arguments 
would be entered, and found in the bishop's ^s^ra. 
r, which would show endowment, if any, 



aod the other terms on which the Chapel was 
set up, (lb. 46). If no such right was granted. Proprietary 
the Chapel is known only as a proprietary ^atfiii 
Chapel, which is an anomaly and unknown to 
our Church and to the ecclesiastical establish- 
ment; it can exercise no parochial rights, and 
which, if exercised, would he mere usurpations ; License for, 
the license may be to preach, to administer the ^***^' 
sacmment, and to perform all the offices of reli- 
gion acccHtling to the forms of the book of the 
Common Prayer. {lb. 47). Primd facie all 
g2 
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parochial duties belong to the incumbent of the 
Rijrhts. how parish, and the fees, &c., belong to bim, aiid 
such rights, can only be granted to the Chafpel 
by composition, with consent of the patron, in- 
cumbent, and ordinary, (76. 48), the consent of 
each being necessary, as each has an interest, 
and it has been held the consent of all would, 
perhaps, be insufficient, without compensation td 
future incumbents, which compensation anA 
endowment would be recited in consecration 
Right to act, (76. 49). If the proprietors cannot, ftoiA 
any cause, let these pews, what is there to 
prevent them, though the Chapel be fcons©* 
Conversion cratcd, from shutting it up, if it be not coils^ 
purpose, crated, to convert it to any secular purpose. V 
Chapel, im. a Chapel exists from time immemorial, and th^ 
exiSe"ce of, performances of the offices of baptism, matrix 

how &c« 

counted for. mouy and burial, is not otherwise accounted fef, 

it might be presumed there was originally i 

License by compositiou. The liccnsc is to a rectot" addf^Ilfe 

rector to i i i . . *• i j 

bury, effect, succcssors, and hc being ignorant of the isWr 
might think it better to lay dead bodies Mtftif^ 
the Chapel, than (if not consecrated) tod^votfe tYtt 
vaults to another purpose, but it would not aflfecA 
the rights of future incumbents. The payment 6a 
the use of the vaults was receivable by the pm^ 
prietors, and the fees were accounted for to the 

Assessment rector ; asscssmcut of a buildincr to the patilBli 

ofbuUdingr, ^ . . ° . .,4. 

effect. rates is an argument against consecration, (m 
51). Chapels without authority lawfhlfy ghm 
cannot keep separate registers, for they woctld 



itized by Google 



CUAP5XS, 125 

not be receivable in evidence, {lb* 52). Patrons Keeping 
w proprietors forming a joint-stock company re^w. 
cannot appropriate a part of the Church dues," 
(lb. 53, Sir /. NicholL) 

Hodgson v. Dillon^ 2 Curteis, 3881. A license License of a 

1 . , . . « . minister to 

1$ panted to A. as the mmister of a proprietary Proprietary 
Cbapel, authorizing him to perform all the 
fioties belonging to that office. I know not of 
what functions, according to the law of the 
QhiHt;h of England, the appointment of a 
BiiniBter to an unconsecrated Chapel, confers, 
or of the ecclesiastical duties belonging thereto ; 
t^eaee is here no reservation, it is a simple license. 
The law of the Church of England stands as 
folio wa: — No clergyman has a right to officiate License, 
in any diocese, unless he has lawful authority, 
which he can only receive of the bishop, it may 
1^ by institution, as in the case of a benefice, 
or a license, when the clergyman is to officiate 
m a stipendiary curate, (lb. 292). The ancient Proptietarr 
^aiohon law knew nothinc; of proprietary Chapels known to 

1 /-ii 1 1 . • o 1 the canon 

^ unconsecrated Lhapels, the necessities ot the law. 
times gave rise to the creation of Chapels of this 
kind, and the licensing ministers to perform 
dtities therein. The license of the bishop on 
siseh occasions emanates from episcopal autho- 
tily, but it could not be without the consent of consent of 
tqe rector, or ot the vicar. Ihey who assert it is necessary. 
in the power of the bishop to confer a permanent 
right as againfit himself, must show that such 
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power has been conferred by the ecclesiastical 
Power of law. It is not in the power of the bishop to 

bishop to X. L 

revoke estoD hiHiself, and he is bound aco(»dimr to the 

license. , , " 

exigencies of the case to revoke such license if 
the good of the Church requires it." 

?e?8S?free ^ bcqucst of 200i to repair a free Chapel 

Chapel. ^as held good, because it was only to support 

that which at the time of the will was in mort- 

main, (Jmbl. 651 ; 2 Btatn's Ecd Law^ 556, 

S. C). 

Augmented Pfout V. CresHDclly 1 Lee, 38]. The bishop 

curacy; -^ *^ 

has power to sequestrate an augs^nted curacy, 
for it was by the 1 Geo. 1, c. 10, put in many 
respects on the same footing with presentative 
livings. 
and Augm^ited Churches and Chapek shall be' 

considered in law as a benefice, and the license 
is to operate in tl^ same manner as institutkmor 
induction, 36 Geo. 3, c. 83, s. 3 (a), which it waft 
intended should^ and did, brizi^ them under tlie 
provisions contained in the 21 Henry 8, c* IS^ 



Churches. 



(a) The term benefice comes to us from the old Romans, who 
used to distribute the land of the conquered amongst their 
soldiers, and those who enjoyed such reward were called henefi- 
ciarii, and the lands benefieii, henpe came ^e word as i^lied t6 
Church livings, for the ecclesiastics held for life like the aoldien; 
and the riches of the Church arose from the beneficence of princes^ 
but Mr. Fraser says the word has rather a feudal.signification, 
and means a grant of land for a limited time by a lord to h^i 
Tassal fo^ his m«ili(eiianc6, (1 Bum'e Ecc, Lorn, 135, ett^}. 
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whereby aoceptarvoe of: a be»e6cej «nle«a by 
esp^ress liceose^ incurred the forfeiture of those 
held previoualy,.iwhich stiMtute is now repealed by 
the 1 & 2 Vict. c. 106, and which in some degree 
ameliorates the stringency of the former statute, 
and excepts certdn cases from its operation. 

1st Geo. 1, c* 10, s. 4. The benefit is toAupnenta- 
extend not only to such persons, &c* &c., who Queen 
come in by induction and institution, but to Bounty. 
those also who come in by donation, or who are 
only stipendiary preachers or curates officiating 
in any Church or Chapel wherein the Litany 
and the rights of the Church are used, most of 
which, not being corporations, cannot takeagrant 
of the augmentation, all such Churches and 
Chapels (by reason of the advanti^e which the 
patrons might possibly take) which shall be 
hereafter augmented are declared and established 
fioom sudi time to be perpetual curacies and 
beaefices, and the ministers and their socoessora 
^tail hencefcrth in law be considered as coi^-' 
raldons, and be able to take in perpetuity all 
lands which shall be purchased by tl^ commi8«- 
sioners of Queen Anne's Bounty, and that the 
impropriators, patrons, their heirs and rectors, 
and vicars of the mother Church, whereunto 
such Chapel doth aj^rtain shall be utterly 
es^luded from having directly or indirectly any 
interest, profit, or benefit, by such augmentation, 
and shall continue to allow the minister, as by 
ancient custom^ or of right, not btmnty^ as should 
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be paid before, and which they by law might be 
compelled to pay, such sum and bounty (aug- 
mentation) shall be vested in the minister and his 
successors* - ' ' i 

cureofsouis Scc. 5. Thosc who havc the cure of souls are 
Parsed by Bot to be discharged therefrom^ and aU righli^of 
tion!^ the lectera or Ticars as lo daea to oontiuue^^ .- .. . 
Tobesub. Sec. 6* Sudi auinnimted cuies to be 8ul»Q0ti9dk 

jectedto ^ ^ 

lapse. to lapse. t' M. 

^bie^ * ^^^" ^^' "^^ thou^ they were before exettpt 
t^^^ they shall be subjected to the visiUNtion of tb^ 

oniiiiary* 
Augmenta- » Soc IS. No douative shall be >Miigpimil^ 

tion not to . . . ^ . ... 

be without i^tbout the consent of the palroni^ifi wiwi^ 
patron. Qftidev hfs hand and seaL - > : . i 



ar h. 



> 1 ; jn> ,7 



) U ill!./ Hi,. ■ .' t. . ,; -i., V (tr /^'tX^ 

' = ' ■ - '- '■■ .uja /d jiiL'.! 
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PROPRIETARY CHAPEL& > ... 
Of all the various denominations of Cbapelfl seats, jhw 

* not under 

above etuuneraced, tboee alone of a {Mooprictary th^commqn 
ilaf^D% it is conceived, are severed from the 
general usage, or common law. 

ftee Chapels were erected by the license of Probmwe 
&e Ejng, for the purposes of puUic wdrshqa; domttkmi., 
and may have arisen from the exertion o£ the 
l;6^ld {uierogative, in attempting to humble the r * 
pM^^ of some hai^hty Ecclesiastic : by shoivring 
him the Sovereign had still sii^icient.pDwcfariiD < ^ ^ 
create places of worship, independent of his 
jurisdiction, and which power it might have 
been very necessary to exert during the middle 
ages^ in which period history is filled with the 
account of struggles between the Crown, and 
the Church, arising either from the exercise of 
a right, or the usurpation of a privilege. The 
statute conferring the free Chapels upon the 
Sang, is silent as to their origin. 

Chapels of Ease, are, as the name imports, chapeis or 

, . . . « . 1 . , ease, origin 

the institutions ot necessity, and were either of. 
built by pubUc subscription, general assessment : 
or, which was more usual, by some pious person 
for the advantage of his fellow parishioners ; or 
it might have been in accordance with some 
superstitious vow. In those times, the rapacious 
G 3 
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spmt which is manifested in these days, was un- 
kxK)WQ9 or, at least, unpractised, by the lay com- 
munity in spiritual things : for they were deemed 
to be sacred objects, and unfit for the purposes 
of trade and traffic* These erections, whether 
prompted by necessity, or devotion, were dedi- 
cated to the pubHc worship of God, and resorted 
to by all the parishioners in common, and hence 
the Chapels of Ease (in the strict sense of the 
word). 
Origin of In the proaress of time, the spirit of enterprise 

ProprietaiT , , , . i ^ 

Chapels. was awakeued, and commercial aeuteoess aroused, 
it was then men b^an to trjtffic in the religious 
wants of their fellows, and Proprietary Chapek 
were instituted ; a name formerly unknown to 
the Gaoon law, and to the Ecclesiastical estab^ 
tirinnent These were buildings reared by the 
speciidaikiotis'of piivate individnak, who obtained 
a license (in some cases Consecration) feom the 
bisbop, -diat the Church service might be teed 
tbetein^xand by agreement with the incumbeol 
of the parish, either appointed htm to ptreach, 
or paid some other minister of the Cfautdh of 
England, by his permission, to do that du^^ 

The pews were apportioned among the specu- 
lalors, \riio let them at a rent that the iminisier 
might be paid, and they receive a profits • Sudh 
then was the origin of IVoprietary Chapels^ and 
it was necessity only which allowed their instit 
tution, for population had increased wiAqutxia 
oorr^Bponding aoconmiodation* In theseiilifaapBJs 
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(and ethers to be ^kea c^beveaftery whieb are 
built in accordance mih the express enactments 
of Pariiament), the common law does not take common 
effect ; for therein the «ittings may be let at a ousted. 
rental, in the same way as the proprietors might 
let a house or a room, but it does not follow 
because such Ghapels on their first creation 
were proprietary, that they should always con- 
tinue so, for such rights may be lost, and the 
buildings come under the denomination of 
Chapels of Ease. 

It is considered abstainimr from the exercise of Prescnp. 

^ tion, appli- 

the ri^t of receiving rent for the pews allotted p^o**"}^"^*/" 
would, in time, devest the proprietors of any chapeis. 
power in the Chapel^ as, in the case of non-^vser 
for twenty years> and die parishioners repairing, 
appointing Chapelwardens, and doing other atts 
of ownership, unless by express grant, upon eon^ 
dition, or otherwke. - i , 

Hie user and repair, in die absenoe of a piere 
uission, would be t;onsidered adverte^ and tfaaft, 
thou^ in some instances rent was paid, for it 
would be considered rather as an exception 
against the legal r^ht than the general rule. 

In Wats&ff!s Cler^yman^s LmOi p. 712, it is church 
Sfud, ^^if a layman, on the dissolution of tbep?escrV7 
religious houses, had a Monastery, of which a 
Cfaurefa is parcel, and for sixty years (the then 
presoripdonX the pariidiion^s come ^nd use it as 
die pettish ChEurch, it shall give jurisdicUon to 
dffiioidhiarjr/to dispose (^ the seats, becaisie by 
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constwt^ usage wd sufferanocb it b«s become a 
paxisli Cbwrcb» tboMgb be£»r^itwas not, subject 
to the vimtation of the orcUaav; ; but if ihe 
patroa bad jdaced fif^j peiifwa, in, tb« seatSi tbe 
ordinary could not dispoMes» thom, becauae ha 
hath all the tioie used bis right ;" which m a case 
exactly in point with that in discussion^ and they 
who paid the rent would be deemed to be those 
who were the appointee's of the original pnh* 
prietcnrs^ which would account for the depaitttre 
from the general rule, and over the other part. of 
the Chapel, as in the case of the Church, Ae 
ordinary would have the power of appoiitf meiij^' 
more especially if the Clu^wardens bad uih 
resistedly aj^inted persons to seats, for rtlbe^ 
a^ only the servaiots of the ordinary^ la Bamr 
kins find Coleman> v^ Compeigne, supra^ p« 12^ 
it wastpWad^di that they who ocoup^ tli^ povs 
paid, for the repairs according to the reapecti^f^ 
yfduQi (^.ijtbeii: holdings. It was hdbdl» the m»fgk 
^p^d.,^qt,.b? i^.Jaid, because the y^w^»^f rfhte 
^QC$ipqi>fw shown not to be ancient^ and^jNi 
e^bJlsb ^fdifitiwtion, the condition of A0^<»n« 
section mpst be shown (the Chs^l did ^ntiffr 
appc^ to be rated lo the parii^ so theieoi^ecq 
oration y^as. presumed), or it musil; f^dl under A^ 
general law. In such a case, the pews)mi|^dbq 
appurtenant to houses by &ci|l<7. r j. . i.uiia 
ch!^u^ It is apprehended, wfb^^re the seats i^ a Cbapifel 
j2S^t wero 4?nice appropriated. in a peciKdiayjitiaBtoeit? 
JJJ££^. a«d the irigbt: m r lo^ti. that ^ ,&^ i |jbe)^mnm^ 
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Isw rigbt immediately 'V^dtd, ^hM the s^ats^ in 
such Cfaftpeli^ as^RHikte to^lkd^ i^ Ih^dbami^t 
of a Church oif aaa aasle, in both irf ^hich ihe^ 
ordinary hed nfo p<m^ of appeittttitf^nt, and yet 
we fitvd that on the Icrss of the" rights of tk^ 
who were entitled Iqr prescription to die seats i 
t^4^ifimaxy had the power of appointment, ti6t 
oaly through the medium of the CSiurchwardens;' 
but'^n exclui^ve appropriation by faculty. ' 

1^ building of the chancel would be coeval 
with the Church, and, therefore, as ancient a& 
tk^' nave ; not so the aisles, which might have' 
been erected (comparatively) but recently ; at aH 
efittitBi in such dme that the date of the etec^t^ 
nif^t be known, and are, in few instances^ if iifi^ 
«iy, iis ancient as the structure of the Ghttr^ 
If^the ibuilding be not ancient, whether ^4t^b^ 
forty or a huti^ed years, its estiitiati^'iiir^Rl^ 
woahi be the same, and if atiy <ierfe4thty^ §a 
iH^idateeould be AtriVed at^ it wOul<l%Akfe^^it^fi!r 
oft^a t<pi^&8cription (unless ^it be^^ liin^'%e^a«* 
liia«^8tricc legal metiaory), iawd^inNstfch a^^i^^ 
ansfete'As ei^actly similar toa {Mt)ptteki^ Chl^^ 
^ich' by some means has becomte-^ lioihiiaoti 
pvepetty of the parish. The otdifMy Ivi^aH^ 
MSle^^in- simitar circumstances), nAay appmi^a 
pairiidiloiier 'tea seat, or grant a factiky; why 
should he not have the like power in the ciase 
^^HMOnee proprietafy Chapel? An aisle is built ' ', ^ 
QW^Ha^itteOiM ^ ihe piarson, ■ a dfepei is nmr .?' Z 
yetrwsteowiiing'ianfte^ed to^tbe pma^h B»<:6tti^ vu i .^ 
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mon property, the soil whereon it is built vests 
in the parson, hr he has Ae spiritual cure of the 
parish. 

Where a proprietary Chapel is consecrated, 
unless in the deed of consecration, a special r^ht 
is reserved to the speculators, it is presiuned the 
fee of the soil vests in the parson, and he only 
would be entided to the burial fees, as he is, in 
all such cases, entitled to the customary surplice 
fees, {supra, p. 123). 
Proprietary So, it is apprehended, a proprietary Chapel, 
raented.*"*^ though the proprietors were engaged in ihd 
full exercise of their speculation, repiuring> 
letting, and bearing all the expenses of the e»- 
tablishment : if they, from ignorance of the effect 
of the statute of the 1 Geo. 1, c. 10, or from the 
supposition of a benefit to themselves, allowed the 
minister's salary to be augmented friom the Queen 
Anne's Bounty Fund, from that moment their 
rights, and privileges would cease; andtbonagh 
they held the land aiul Chapel in fee, it would^ 
by the eSeci cf( the statute, immediately vest 
in the minister; as far as the freehc^ was con- 
cerned, for the benefit of himself and successors, 
and the pews would become common to the in- 
habitants of the Chapehy or paridi, and be in 
the disposition of the ordinary, for every man is 
supposed to know the law, and it would act as 
an appointment under the Statute of Mortmain. 
The augmentation could only be conferred by 
the consent of the patron, in which light, it is 
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conceiredy the proprietors would be held (vide 
supra, p. 127) ; if the consent was without reser- 
vation, it would take effect as above> and the 
Chapel would become a benefice, and a per- 
petoal curacy. 

It would be difficult to understand the section construe 
many otherway,focthe express words of the enact- c. lo, s. 4. 
ment are, ^^ that the impropriators, patrons, and 
tbeir heirs, and the rectors and vicars of the mother 
Church, whereunto such Chapel doth appertain, 
shall be utterly excluded from hAYing directly or 
indirectly y any interest, property, or benefit by 
such augmentation :" and if any other construc- 
tion than that contended for above can be 
allowed, how could the words of the statute take 
effect ; for it is presumed that the words *^ direct^ 
hfy or indirectly,^ were inserted to exclude even 
the colour of profit, and if the proprietors were 
still allowed to hold the prc^rty as heretc^re : 
would it not be a premium ccmferred upon them 
fi)r the purpose of letting their pews ? To do an 
act in direct contradiction to the polity of the 
common law ? Would it not enaUe them to get 
greater talent to fill their pulpit, by their being 
enabled to ofier a higher salary to the minister 
than they hitherto had ? and by trafficking in 
his talent, to fill their pews, and thereby reaping 
a greater advantage; such must be allowed 
would be the effiact, and if so ; wouU it not be 
in positive opposition to the very express words 
of the statute? 
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Augmenta- If Oil tfac augmentation, the matter was made^ 
andsaie, one of cxpress bargain, it would then be go-' 
v^med by very different coneiderations. The 
cm^te's salary, independently of the at^menta^ 
tion, would be secured upon the pew rents (as ^ 
the customary appointment in the statutes for 
building new Churches), and, besides, a part of 
the pews would be set aside as free seats^ to 
accommodate the poorer parishioners. 

And as in connection with pews (as well as 
with other matters), it is a rule of law that th^ 
benefit and the burden should go together; it 
Augmenta- would necessarfly follow, if the Chapelry wa« 
resermtion. augmented without reservation on the part of 
the proprietors, they would not be compelled to 
pay the minister the salary they had paid before ; 
besides, the permission for augmentation mi^t 
be con^dered as an act of abandonment of the 
property to the general use^ and to die wante o£ 
the pari^, throwing upon them the onus ^ 
repah', &c., iks well as the benefit in the increased 
accommodation which it would in common afibrd 
to ^' the parishioners. 
Proprietary Whether the Chapel was consecrated, or onfy 
uoensed, Hccnsed, for the purpose of the exercise of th« 
angmeDta. Ordinances of religion, according to the estab- 
lished forms of the Church of England, xk» 
statute, it is apprehended, would still take efiisct ;; 
stipendiavi^ for stipendiary preachers are expressly named 
preac era. .^ ^j^^ fourth scction, and which, in a gt«at d&j 
gree, ^[)pears to direct thb particular dispositieii^ 
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%^^,eixth.6€K5tigitt> ^. w wW, all a^gnii^ntpd 
Q^robe^. or €h9J?4ls ^^ }^ subj^c^ptj \o J^p^ 
^](suim$, p..l2a>f we h*ye cieem they hmei )^^^n 
pdffA^ liable to 3€;qup9l^tipff ; an^ bj the 36 
Gec^ a,f c, 36,. 8. 3, it is. said, th^y shall be con- 
«dBr«4 in law; as beuejf^ presen^ble. Sp the 
2lugflf)eptiition, if it had any effect at all, would 
OQnyert the licensed Chapel into a benefice, pre* 
sentable, and the minister into a corporation 
sole* And the same act (u e. the augmentation), 
if witihout reservation, would vest the Chapel iq 
die parish generally, for the purposes of public 
w^NDsh^; ilae dedication, by that act, to t;h^. 
par^ would be perfected, and, it i» considere^d^ 
CQuid.n^ver more be devested. . ^ , ; 

Jf irtie building bad not been consecrated; Pfr^SfJ^P^i^ 
$d)e9e Mm a doubt, (no certificate thereof m- posetenns 

'...,. , . ^ * ' ^ on conse- 

pettriiigaa.the bishop's repsterisi¥poquc«j,c9^7.«j^ 
fttctani^m t^ be a necessary act. In.jtb^^^^l 
kistiitttionof a Chapel): it is consif^e^li^^^ tJifif. 
lliabop on attending for that piiq^pse, q^^l^^iM)^ 
impose terow upon the pari^dpqei^s^ ig^ (Wptrav- 
distinction to those, which th^y,:?^9q^ire4t^^Jle^. 
the» pTjopjfietora assented to th^jaugmeift^Q,!^^/ or 
kft ]9th«r woids, the bishop could not ^by Ae d?^ pf 
eous^cration set apart certaip pewfi for jfr^ej^ats, :/;^ 

mi iprtpo^ ,a rent upon jhe remaindi^ for the 
puvpose pf payii^.the mini3t^ an iaddit^QuaJl 
ai«n,tj|^aide& thai acquu:^ by the aqgment^tion,. 
It)is««ceivfid,,th^.o^dy.pp>^er)tbebish9R^ftVld '* 
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his character of ordinary, and which power must 

be exercised in strict accordance with the common 

law right which is resident in every parishioner^ 

The building is a Chapel in the strict sense of 

consecra. the word bcforc the consecration, and it does not 

of"' ^ change the thing, but only appropriates it to an 

exclusive use, an effect it is presumed which the 

statute also produces. 

stipendiary The Statute Specially mentions, and without 

preachers, t/. . • i. i n i • i 

construe quahftcation, " stipendiary preachers, which 
statute. words must have been intended to include aU 
ministers whose salary was dependent ; and as 
in the days when this act was passed, proprietary 
Chapels were known, it is presumed, if they 
were to be excluded they would have been ex- 
pressly named; and when general words are 
used in a beneficiary statute, aU persons would 
be included who could be brought within the 
definition, regard being had tp its obvious m- 
tendment, which was the augmentation of the 
salaries of the poorer ministers of the Church of 
England, whether beneficed or stipendiary; not 
the exaltation and elevation of benefices^ but 
the improvement of the condition of the workiang 
clergy (6). 
cha^p°el!** -^ licensed Chapel comes within the exact 

(h) Bissentmg ministers could not be included within the 
meaning of ** stipendiary preachers,'* though it be a word of verj 
large signification, because the statute was passed for an express 
purpose, and by no efibrt of reasoning could they be included 
in its intendment 
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definition of a Chapel of Ease. The only pre- similarly to 
sumption for its being licensed is the want of Ease. 
Church-room, and it is, therefore, in ease of the 
mother Church, and is under the superintend- 
ence of the incumbent of the parish, for no one 
could officiate therein without his permission. 
If then it is a Chapel in ease of the Church, it 
must be clearly within the definition of the act, 
and though by immemorial custom it may not 
be annexed to the mother Church, still during 
the time of its being licensed (if consecrated, 
there could be no doubt) it is under the imme- 
diate superintendence of the incumbent, and it 
is by his permission ; the minister is enabled 
to officiate, (if licensed) ; yet he is not deprived 
of his right, for the cure of souls is still with cureof wuis 

in Chapel. 

bim : and, if he hath the direction of the minister, 
which (in one sense) he has, for if any improper, 
or heretical doctrine was preached in the Chapel; 
under the cloak of the ritual of the Church 
of England, he could revoke his permission, 
and the minister would be compelled to with- 
draw : if he resisted, by libel, by citation, or by a 
criminal proceeding in the Ecclesiastical Court 
Therefore the minister is under his direction, and 
may be viewed in the nature of an assistant: 
and with great consistency. In fact it must be 
s£dd, that during the time of the license and per- 
mission of the incumbent, that Chapel doth 
appertain to the rectory or vicarage. 
Though the effect of the license is to sever it Effector 
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licensingra from Be^iiku* diings ooly during the time il} » 
appropriated for the purposes of public worship 
according to the ritual' of the Church of Ea^ 

statute, land. The statute would in efiect be a per- 

perpetaa- ^ , *^ ^ 

Hcensc pctuation of the license, for by it the freehokl m 
vested in the minister, and by such vestii^ be 
becomes a corporation sole. 

impropri. It may perhaps be objected that the wopda* 

atorand ^ - '^ .'^ ^. '^ „ /» . i 

patron, con- " impropnator and patron, are not sumoienlly 
large to include proprietors, in which case it 
Would apply to the Chapel, though consecratecL 
A merely Hcensed Chapel might again be ap* 
propriated to secular things, but the building ii 
once consecrated would for ever be set apart and 
could only be devoted to the purposes of reli^on 
{suprn, p. 124) ; therefore if the objection sug* 
gested has^ any power, it woidd act as a pmvet]^ 
tm to the operation of the statute, and [Weveiit 
thd au^gtAeiYtation of any minister's salary who 
was offieiating in a Chapel which had been ooee 
pnoprietloy. But such is not its operatioa; and 
on a^kcatkm at the Que^i Anne's Boim^ 
(MSce, it will be found that many Ch^ls wbi^ 
were once proprietary are now^ through beaog 
augmented, termed Chapels of Ease and par** 
petual curacies. 
consecra. It is uot laid down in any of the authc^i^iiea 
in common withiu rcach and wliidi have been conaultddi .tfaai 
statute. consecration by the bishop ia absolutely ibeoes^^ 
for the purpose <^ creating a benefioei tl¥>ug)) 
doubtless it has always been theoustpiQrS B|:^d it 
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k thepelbre conjbended, that the act woiUd bav9 
the same effect on a licensed building, ^ the 
deed of coDsecradon ; fot in both caeea it "would 
be aa appropriation of a thing for a special 
purp^®* ^ ^^^ ^^'^^ ^*^ '^y express direction, 
and m the other by implicati<Hi. 

The intention of the statute of 1 Greo. I5 c 10, intention of 
yras to extend as widely as possible the advan- 1 Geo. T* 
tages of the late Queen's beneficence^ and the 
policy of the act was the enlargement of the 
powers of the Bouixty commissioners, rather than 
their nestrktion ; and the intendment to benefit 
ail officiating clergymen who in their appoint^ 
fiients were inadequately provided for* 

The stipendiary minister oi a licensed proprie^ stipendiur 
tary Chapel is as nmch a clergyman of the £s- Proprietar>- 
tabtished Chmt^h as though he was pDeaentod.to a what. ' 
tefteftee, and his case is precisely paralWl ta thai 
of a enrate appointed by the inciixtthenl ^of n 
patfeh to a district Chapel, and their pomtiwa 
Hf^ efjiiteily similar to that of the vicara of the a|^ 
](ftj^idted benefices before the stalotea of tW 
i4i E&^.<^ c. 17, and the 16 Rlc- 2. lh& 
potiey of the statute of the 1 Geo. 1, o« 10, i& in 
el^t'the same, (i. e.) to make the appointment 
of the curate permanent, and for the prevention 
of '6iyprit« in the removal of a minister from a 
GbAr^h, whi^rein he had doubtless become inti- 
itft^ lUi4 identical with the spiritual interests of 
tti^^'<$i]higregati0n, and also that the Church 
Ai^i^SA be properly filled-^which ktter irea^oi^ 
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would apply with twofold force tp the case of 
the minister of the proprietary Chapel, 
statute of It may also be objected that the various 
appUcatioA Statutes of Mortmain would take effect upon the 
grant, if the implication be as above insisted 
on. If it were considered to be an alienatiou 
in mortmain, it woidd be one of which the 
Crown only could take advantage, and whic^ 
under the circumstances would be re-granted 
for the purposes of the alienation ; but in the 
case of the augmentation of poor livings, there is 
an express proviso in several statutes, " 29 Car. 
2, c. 8, since extended by 1 & 2 Wm. 4, c 45, 
and the 1 & 2 Vict c. 107, and 3 & 4 Vict 
c. 3, s. 76, that augmentations of poor livings may 
be made in such manner as is therein provided, 
free from the restrictions of the Statutes of Mort^ 
main ; and upon the same principles, provisions 
have been likewise made relaxing the laws of 
mortmain in favour of the governors of Queen 
Anne's Bounty, 2 & 3 Anne, c 11; 43 Geo. 3, 
c. 107 ; 2 & 3 Vict c. 49; 3 & 4 Vict. c. 20, 
s. 5," (1 Stephens Com* 427, et seq.), even if it- 
were not excepted by the acts above mentioned^ 
it is conceived, it still would be within the spirit of 
many of the late statutes for building Churches 
and Chapels; for it would be an absolute dis* 
herison of the lands from the estates of the 
proprietors, and an immediate vesting for the 
purposes of religious uses. 
cha'^efs**^ The casc supposed, is one which is, perhaps. 
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scarcely likely ever to occur, yet still it is within 
the range of possibility, and would fcirly serve as 
a channel for the conduction of the argument, 
whereby the principles which could be brought 
. to bear on the like complexion of the case, 
would be elicited. The proprietors are supposed 
to be seised in fee of the Chapel and land : be- 
cause, thereby the matter is simplified ; if the 
proprietors were merely lessees of the building, 
in such case, there could be no augmentation : 
because, the consent of the superior landlord 
would be wanting, who only could be regarded as 
(or stand in the place of) the patron, and which 
would be necessary before the augmentation 
grant could take effect 

Tlie proprietary Chapels which are most likely wherein 
to be subjected to the operation of this statute, iikeiy to 
are such as have been for a long time past in the 
hands of the parishioners, and though there may 
be a tradition relating to the time and terms 
upon which the Chapel was built, yet there may 
be no record of the consecration, if any ever 
existed, or if the ceremony was ever performed ; 
for it may be, the consecration was presumed by 
the user, and the building, on its general adop- 
tion by the parish, or by a particular part of it, 
for the purpose of Church service, ceased to be 
rated in the parish books, and such would be 
taken, in absence of anything to the contrary, 
as an evidence of consecration, though, perhaps. 
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liigiiMJIjj k waratteeee fi^nsed btittditig, and 
had nevcT been coaaeenited. 
ciakaof .. Tfac tr ad i tioii of if fiwt T«rtmr in the parfgb» 

pew, sfttr ^ ''' 

Chapel tas ioneiB, may be lost, mod the memory of the 
pBrt«h. tarns on wbidi the Chapel was bcdlt, only kept 
alive by some individoals <^ming pews, and, 
howevCT illegaUy, making the same a matter of 
bargain and sale ; for whatever were H^ terms of 
its first user by the parish, or however it became 
vested in the parishioners, fer the purposes of 
pt^c worship, whether by consent or suffinr* 
anoe, whidi had grown into an absokite right. 
On auch vetoing, the common law rig^t would 
Right of the apfdy, and nothing short of a faculty wotdd bav^ 
"^' the eflfect of giving a parishioner an exclusive 
right to a pew or sitting; for if the time of its 
apfKDpriation was known, it would be agaioN; 
any ^presumption of **time beyond whereof, &c. f 
and, therefore, a prescriptive right could tiot 
1^^. On its vesting in the parish, the right tif 
seating the parishioners would, it is presumed, b^ 
in llie x>rdinary ; and however long, or on what* 
ever pKtence, an individufd cliumed an exclusii^ 
r^t: in the absence of a faculty, it wooM be 
supposed the appointment to the seat wad con* 
ferred by the ordinary, and its contint^ ottn* 
paticm, was by his sufiSsrance ; from the soppo* 
sition that the wants of the person were adequate 
to the accommodation it afforded. Therefore it 
could never have been adverse to him, and, cotH 
sequently, could not vest in the claimant. 
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Free Cyiapels<cIknaltMBa»j%kaaHwpa^B|°^^ 
ticulars, be likened to Prppnetnry Chipeli^ wbidi S^g^u*^ 
htae beoom^Y&tbodm tike parishioners; excepting ^^JjJ^^ 
in 8uch vesting they woiiid be subjected to 4be ^^Mn. 
inffllatk>n of the ordinary. It is supposed tbey 
w&Ee oneated by the exertioQ erf* the absolute will 
<^ the so^erei^^ his license being sufficient ^^ and 
«s it is said {Gib. Cod. 235), built generally on 
bis lands, to serve him for a place of wonhip 
when he rescnrted th^ie. They are also known 
to exist on Uad which never was in the poases- 
i|ion of the sovereign, and, therefore the building 
mist have been the effect of his mere license. 
It ism(Nre than likely they were never consecrated: 
and if the supposition above {supra, p. 129), is 
GQirrect ; the most reasonable conclusk)n w«»iiU 
be> that they were not If the king's liceoK v 
sufficient, there could be no need* of oonseam- 
t)on; besides, if they were consecrated, it is 
more than likely the bishop would reserve to 
bypnself the power of visitation, which we find is 
as;px9esaly in the patron (supra, p. 116), lor con- 
aecration is a ministerial act, as well as an act of 
spiritual appropriation. Yet we find these Chapels 
ave subject to augmentation: and to become 
perpetual curacies and benefices ; which, as it is 
oonteoded) would be the effect of the augmenta- 
tMHi upon {NTc^rietary Chapels, and greatly favour 
the aigument adduc^sd in support of the pottticm 
abc^e advanced, [s^pra, p. 130, ei seq*). 
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Proprietary Chapels (in the absence of an 

express enactment), may be said to be the only 

places of public worship wherein the common 

law doth not take effect 

New It will be necessary shortly to notice the se- 

diurches 

veral statutes relating to New Chiirches ; wherein, 
necessity has compelled a departure from the 
rules of the common law. 
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58 Geo. 3, c. 45, ss. 18, 19, 20(a). Churches Perpetun 
built in accordance with this Act, are, during the 
life of the incumbent, to be perpetual curacies, 
and subject to him ; on his decease, the proposed 
division, as directed by the Act b to be carried 
out. 

Sea 75. Before the consecration of a Church Pewfor 
or Chapel, built under the direction of this Act, temuy. 
a pew capable of containing six persons, in the 
body of the Church, and on the ground floor, 
contiguous to or near to the pulpit, is to be set 
apart for the use of the minister and his family; 
and others, not among the free seats, to the 
number of four, for his servants; and besides a 
certain portion of the Church is to be set apart 
for free seats. 

Sec. 76. Subscribers towards the building of choice of 

PCW8 by 

a new Church, are to make choice of the pews subscribers. 
therein, in the order of the amount of their 
several subscriptions. 

Sec. 77. Gives power to let the pews, re- Letting 
serving rent, to be payable quarterly. Sc^nJ*" 

Sec. 78. Gives power to alter the pew rent, "o alter 
with consent, &c. p^"°*- 

Sec. 79. In the event of the rent being be- Right of 

entry in 
(a) See Appendix, for the sections of the Statutes at length 
relating to pews. 

H 2 
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church. hind in payment three months, and a notice in 

wardens, on •.• t i* ^ r • t • 

noD.pay. wTiting demanding payment, navmg been given, 
reserved the churchwardens may enter upon such sea^ 
and let it to another, until the rent in arrefur and 
the costs be satisfied, or are empowered to sett 
the same by auction^ since repealed by the 59 
Geo. 3, c. 134, s. 25. 
59 of Geo. 3, c. 134, in aid of the above. 
Letting to Sec. 32. The seats, or pews, are to be let 
ioners. only to the parishioners, so long as they ccHitinoe 
inhabitants of the parish ; every pew to be sub- 
jected to forfeiture by non-payment of the rent; 
Letungr not the salc, or letting, of the pews, to be by private 
auction. contract, and not by auction. 
Appropri. Sec. 33. Subscribcrs towards the building of 
teiTOpMd* the Church may be discharged from the pay- 

right of a». ^ ^ .1 /. 1* ur 

«iffnm«nt. mcut of the pcw rent, for a term, or tor me; 
wholly, or in part, in such a way as the commis- 
sioners may see fit, and they may allow the siA- 
scriber, if he removes from the parish, to assign 
the remainder of his term over to another 
parishioner. 
ReboUding Scc. 40. Where a Church is taken down and 
Church.— enlarged under the provisions of this Act, those 

Faculty, &c. . ° . ^ . . .,,-,, i u 

rights, who enjoy pews or sittings m the Cnuren, by 
reason of a faculty or a prescription, shall bate 
a pew or pews allotted to them as nearly in the 
same situation, and of the like dimensions in the 
new Church. 

3 Geo. 4, c. 72, declaratory of the above. 
faculty right Scc. 23. With the consent of the owners of the 
niS^urch. pews, («. e. by faculty or by prescripdoii) 4e 
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commissioners may transfer any right which they 
have to the sittings in the old (church or Chapel 
to the new Church or Chapel, if they reside in 
the division wherein it is erected: and therein 
they are to enjoy the same right and title which 
they had in their old pews, and such rights are 
to be so directed in the assignment, as in lieu 
thereof, without a faculty. Such assignment 
shall be registered in the registry of the diocese, 
and a duplicate thereof be deposited in the 
chest of the Church, but no larger right is to be 
gained in the pew of the new Church, than was 
held in that of the old Church. 

Sec. 24. Contains regulations as to notices for JJg^ ^^^ 
the letting of pews ; a list is to be made of those p«^8- 
pews whidi are unlet at the end of the year, and 
is to be posted upon the Church door, and if 
they be not let within fourteen days, they may Power to let 
be let to the inhabitants of the adjoining parish, ants of ad. 

« , , . t • /*» • joining pa. 

&c., (wnerem there is not sumcient pew accom- rishe«. 
modation), at the rent affixed, for any term not 
exceeding the end of the year: when such pews 
shall again be considered as vacant, and inserted 
as such in the list. 

Sec 26. In any case where a term for a J«8rht of 
longer period than a year has been granted to how lost. 
an inhabitant of a parish, or a district, wherein 
the new Churches are situated, and he shall 
leave the parish or district, or discontinue his 
attendance for the space of a year, such pew 
diall be considered vacant, and may again be let. 
1st and2nd of Wm. 4, c. 38, citing the above Acts. 
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Power to let Scc, 4. In ChuTches built in accordance 
adjoining with these statutes, provides for letting the pews^ 
according to the rates affixed by the trustees, 
and in event of the pews not being taken within 
fourteen days from the end of the year, they 
may be let to the parishioners of the adjoining 
parishes, wherein there is want of Church room, 
with as like Umitation as is contained in 3 Geo. 4^ 
c. 72, s. 23, {supra, p. 149). 

Sec. 22, and if the commissioners think fit, 
all things done under this Act relating to pews 
may be assimilated to the Acts above recited. 

Such are the statutory enactn^nts which in- 
terfere with the common right, there are also 
others of a local nature, applying to a pardctilar 
Church, in which case also, the statutory enact- 
ment is paramount to the common law. 
churdi-^ Sprey v. Flood, 2 Curteis, 364.] And if thi 
obedience to Act ffivcs Dowcr to the church wardens to db 

the statute r , . , , , . , 

law. certam things, and they neglect to act m accord* 

ance with such direction, they are liable to an 
indictment for the violation of an Act of Par- 
liament The statute law is binding upon every 
Court, and no worse justice is adtninist^:^ 
than to depart from the plain and simple wotds 
of a statute, {lb. 366). 
In examining the various provisions con- 
statutory tained in the above recited statutes, it will be 

provision., g^^^ ^^^ ^^ ^^^^ ^^^^ ^^^ ^^f^^ ^ 

assimilated, as far as may be, to those of tbe 
common law. And the P^iament in autho- 
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rizing a rent, have been careful that the rights 
of the poorer parishioners should be preserved^ 
aad have therefore directed, that a portion of 
the Church shall be left unpewed and benches 
erected for their accommodation, and on which 
oo rent is reserved. It will be remembered that 
every parishioner has a right to be seated in the 
parish Church : and therefore this provision. 

It may be said, that by the common law pay- Payment of 
ment of rent for a pew is illegal, and with truth ; common 
yet it may be replied, that Church room was 
absolutely necessary, and which could only be 
obtained by private subscription, or a large 
general tax upon the parish ; not only for the 
erection of the Church; but for the payment of Provision in 
minister and the necessary officials. If then there to pay rent. 
could be a mode suggested whereby the tax 
could be avoided, it is conceived such mode 
mvst be better than one which would cause ill 
will in many, perhaps in the largest portion of 
the parishioners ; for it would not be the whole 
of the parishioners who would benefit by the 
new building; many being already provided for 
in the mother Church, and that without a par- 
ticular cost to themselves ; and generally, they 
who are provided for without cost, are but too 
apt to forget the wantsof their fellow parishioners ; 
and who bear equally the burthen of the repairs 
with themselves ; yet the need of the unprovided 
tar is equal to that of them, whose right is founded 
iq)on thje claun and the appointment of an earlier 
date ; and was therefore successful 
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Jj^jonon By the statutes, that part of the parish wherein 
cumbent. the new Church is situated is, (on the death of 
the then incumhent of the parish) for the pur- 
poses of the Church to be severed from the 
other parts of the parish, and the parishioners 
therein residing are to bear the particular burthen 
which it imposes, and yet the pews are not ex- 
clusively appropriated to them, but are supposed 
to be for the accommodation of the parishioners 
generally (i. e.) for those already unprovided for 
in the mother Church. To lighten the burthen 
upon the parish, a rent is demanded for the pews, 
and which demand in these particular instances 
is legalized by statute. 

Faculty Facultics orifi^inated from a feeline of ex- 

rights, pro- O jy t_ 

vision in clusiveuess, and so pews are set apart tor those 

newChurch. , - , ^ . , . . 

who choose to have a particular sittmg appro- 
priated to them ; the common right is not there- 
fore gone, for the free seats are open to alL The 
grant of a pew at a rent, it is considered, confers 
on the renter during the time of the payment of 
the rent and inhabitancy in the parish, an ex- 
Renting a elusive right to the use of the pew ; and as pay- 
?o?fenld* ment of the rent is the consideration for the allot- 
ment, so during the time of non user the right 
is with the renter and not with the church- 
wardens to appoint : even in his absence. 

There is a special enactment contained in the 
statutes above cited, that in pews which have 
been allotted to a person for a longer period 
than a year; that removal, or non user for a year 
stedl vacate the right 
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When the pews are let, there is no condition Letting 
annexed that the person shall occupy, but only ^riition 
that he pays rent ; the suppositiofi being that he "*" 
will use the pew. So^ when a person rents a 
house, there is no condition anne4i:ed that he 
shall occupy, the supposition being that he will 
occupy : and so long as he pays rent, and prevents 
any injury to the property, so long would his 
tenancy enure ; unless the landlord gave notice, 
for the purpose of determining it, and then the 
tenancy would continue until the expiration of 
the notice. But the law would not give the 
landlord possession at a period anterior; nor 
would non occupancy alone be a sufficient ground 
for the foundation of an action of ejectments 
Houses are intended to be dwelled in : pews for 
the purpose of conveniently attending the public 
ordinances of religion : and between the two 
there is, it is conceived, an exact similarity, 
regard being had to the particular int^^dment. 

If there be a rent reserved, and residence in usuai ae- 
the parish, such appropriation would, it is con- notice, 

, S . , . '^ ... , effect of. 

ceived, be an exclusive appropriation: to be used, 
or not used, and it is very doubtful how far the 
usual declaratory notice, '^ that seats will not be 
reserved after the first lesson would apply ;** if Ruieofuw 
the letting be in writing, it is most clear it could "JfttSf *^ 
not, for it is a rule of law, that a parol statement *«^™*"^* 
shall not alter a written document ; the writing 
is perfect in itself; the notice is a something 
extraneous and totally uncc»nected. If the 
H 3 
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letting be by parol, then the renter must at 
least have notice of the condition to be made 
available against him. It is doubtful how far such 
notice posted upon the Church door, or painted 
within the Church, would be such a notice as 
could be applied in the nature of a condition ; 
for it is a something beside the letting, and if 
intended to control it, should be made a- part of 
the agreement The remarks, (supra, p. 66, et 
seq.\ cannot be brought at all to bear upon this 
particular species of pew r^ht ; for in such righte 
as are there discussed, it is expressly said that 
payment, or even payment of rent, for a pew is 
illegal and confers no right, but rather militates 
Difference agaiust its prcsumptiou ; and as there mnst be a 
statutory consideration, the consideration there stated is 
mon taw' the ouly one which can attach. Here jthe case 
is essentially different, it is expressly enacted 
that a rent may be reserved ; and the rent must 
be the consideration, for it is said, '^contributors 
towards the building shall have preference ac- 
cording to the amount of their subscriptions t" 
thereby putting the question beyond a doubt: 
then if the rent be the consideration, it must 
during the period of the letting confer upon the 
renter an exclusive right, and a right which is 
independent of the general convenience and the 
rights of his fellow parishioners — and if it, as it 
is contended, confers an exclusive right, it wouM 
wdeS" ^ illegal (unless the letting was on conditibii), 
sSSgers ^^^ ^^^ churchwardens to place any other petsbhs 
"* pe^8- in the pew, for by possibility the owner or owrife 
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of the pewy or pews might present themselves 
immediatelj before the end of the prayers, or in 
the middle of the sermon; and it is very doubtful 
the churchwardens haying placed some person 
in the pew, if it would not be considered such 
an intrusion would be a sufficient ground for an 
action of trespass: for it would be the hinderance 
of the enjoyment of a purchased, and positive right. 

If A. obstructs B. in entering into his (B.'s) 
house, B. shall have trespass against A., because 
during his possession he has the exclusive right 
So has the pew renter, and during his absence 
the churchwardens are only depositees for a 
special purpose, and that not for the general con- 
venience but for the exclusive right of the renter. 

It has been shown {supra, p. 65) that the 
inducement for the ordinary to seat a parishioner, 
is the necessity he has for attending in the 
Church during the administration of the offices 
of the pubUc worship of God, and the right to 
be seated is conferred by the common law. And 
as a faculty is a grant upon consideration, the 
cession of the common law right, as has been 
shown, is and can be the only consideration. 
Therefore, the necessity of the parishioner may 
be said to be the inducement for the grant of a 
&culty. If, then, the necessity of the parishioner Grantee of 
be the inducement for the grant of the faculty, in pew ib 
what position would be the grantee of a faculty churcb, 
pew in the mother Church, if he rents a pew in p«wiD 

* district 

tl^edistriclt Church? It has been shown each are chureh. 
exclusive grants, the one on condition (a faculty) 
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the Other absolote; and in each the consideration 
is different) the one being the cesri<m of the 
common law right, the other payment of rent, 
and each consideration i% in itself, sufficient, 
and are not, primd facie incompatible. 

The possession of the fiiculty would not, it is 
clear, make void the pew granted upon a rental, 
but it is more than doubtful if the pew, which is 
rented, would not make void the fmnilty, not 
voidable, but absolutely void, for there would be 
no necessity to continue the grant, aiKl as the 
necessity for attendance at Church is, in a great 
degree, the foundation of the common law right, 
so also the necessity of the attendance may be 
said to be the inducement for the grant of a 
faculty : if dien the consideration fails, what is 
Renting: to supDort the fiictilty ? It is true the common 
on common n^t which cvcry parishioner possesses to attend 
the parish Churdi for ibe purposes of religion is 
not extinguished by the renting of a pew in the 
new Church, for it is only a particular mode of 
enjoyment, and is supported by a di£Perent con** 
aideration* During such occupation it may be 
said to be in abeyance. The new district 
Church is in ease of the mother Church, and 
for the parishioners to perform their religious 
duties; it is not a building common to all the 
world who choose to pay for a sitting, but it is a 
boildingappropriated (with a single exception) to 
Rentine: the use of the parishioners, for, if it be not suehca 

pew, effect , ^ 

on faculty, vacation of tlu) faculty right as is above sii^ested ; 
9ia iodHFidiial wodld be exercising a diMablejri^fa^ 
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in the same thing when the law has distinctly 
defined his neceisitj to be single, and has con* 
fined it to a single occupation* 

If there be two particalar modes of enjoying 
the common law right which is inherent in 
every parishioner, and to a parishioner there has 
been appointed a special and particular mode of 
enjoyment, and which he has accepted and used, 
and afterwards, the other mode of enjoyment 
being open to him, he applies to be and is ad- 
mitted to it. Such application and admission Rentiiig 
would, it is conceived, be held to be an election, Sol^'of^- 
and would vacate the prior appointment. And of chnrcb- 
that whether the common law right be in enjoy- 
ment by Ae allotment of the churchwarden or by 
the special appointment of the ordinary. 

It has been shown that a faculty is merely an 
exclusive mode of enjoying the common kw 
iighty and that the renting a pew is not an occu- 
pation differing firom it, but an election to enjoy 
it in a particular manner, and if there be such 
election, and die common law right is still en- 
joyed, where is the consideration for the (acuity ? 

If other arguments were wanting, it is expressly Faculty 
said above {supr(h p. 148), that if a parishkmer movi of. 
has a fiM!ulty right in die old Church, that the 
commissioner (be being resident in the district) 
may transfer such &culty right to the new district 
Church, to he enjoyed in the same manner and 
in the same degree as the former r^ht. 

Thititfnot a peremptory, but a permissive as 
wtBasadJBcredGngy power in the eommissioners^ 
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for tbe tomeat of the facaky owner must be 
first obtmaed* K tbe &ctilty bolder does nut 
choose to accord with the terms of the act, or the 
commimoneri to exercise their discretion^ shall 
it be saidy therefore, that he shall have power to 
enjoy a double acccmimodatioii for a single want., 
and that to the exclusion ci others haTing an 
equal right with himself? The provision in the 
statute proves that the intention of the Le^ 
lature was to provide for the vrants of those pa* 
ri^iioners who were unprovided for, and not to 
enable the wealthy to exclude their poorer or 
less favoured feUow-parishioners. Therefor^ a 
perscm having a ^ulty which he cbes not choose 
to transfer to the district Church : ot the comraio- 
sioners to concur, as the case may be, would, it 
is conceived, be shut out firom the district Church, 
and would not be allowed to r^it a pew therein. 
It cannot, it is conceived, be said in answer 
to the above aigument that as a faculty is not a^ 
exclusive apprc^riation for user or non-user, that, 
therefore, the churchwardens, during absence, 
csai ap^int, and no inconvenience arise. It 
must be remembered that the general election 
of pews was not alone for the mere convenience 
of the parishioners, but also for the convenience 
of an orderiy attendance upon the duties of reli- 
gion. If a parishioner was allowed to hold two 
pews, one in the old Church by faculty or ap- 
pointment, and auother in the new Church by 

right being ^ » » tj • i • i 

co-existent. r^tat, ne could appropnate the pew m tbe new 
Church to any pexson he pleased, and fiU the 



Argument 
against 
faculty 
right and 
renting 
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Churdii widi strangers (for if one man had the 
power to do so^ the rights oS all being eqiMl> all 
could lay claim to the same right)^ and, thereby 
those \diom the law has appointed m occupaals, 
would be ousted of their rights. 

The same argument whii^ is here applied 
particularly to faculties^ would act with equal 
fbice upon the jM-escriptive title (when in favour 
of a pew in the nave of the Church) and also 
upon the possessory title^ and it is submitted that, 
in each case, it would be an election^ and, con- 
sequently, would be a subversion of the prior 
right, be the claim of whatever nature it might. 

So if a person being a parishioner rents a pew. Renting 
and afterwards quits the parish, it is presumed afteiwards 
that the holding would continue to the end of pariah. 
the term of letting, and not be void immediately 
upon leaving the parish. 

lliere seems to be an anomidy in the statute, rating 
piss^y the right to let, unlet pews to the pa* neil^bour. 
ri^onersof the neighbouring parishes^ but which looers. 
is a great strengthener of the argument^ that rent, 
and rent only, is the consideration for the use 
of the pews built in the Churches erected under 
the provisions of the statutes. 

But then the statute expressly Umits the right, Limitation 
it does not give the parishioner of the adjoining 
parish a concurrent right with that of the pa* 
rishioners of the parish wherein the Church is 
situated, but says, "pewa, unless let within 
fourteen days after the end of the year may be 
let to pavishimsffls jof the a^joiaing p^b«s. 
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thereby clearly inferring that if there be an 
overplus of room after the accommodation of the 
parishioners, then such overplus room may be 
occupied by those other persons specified in the 
statute ; but such letting is in no case to enure 
for a longer period than a year, and which pews 
are at the end of the year again to be posted on 
the Church doors as unlet; but parishioners 
only have the power of taking them over the 
non-parishioner who rented them before; there- 
by making a reservation in favour of any new 
parishioner whether he becomes an inhabitant 
by the building of more houses in the parish or 
from other causes. 
Construe- Th© intendment of the words, " neighbouring 
boS^g^'. parishes," may be reasonably questioned ; for in 
^^' the act it is said, that after die death of the then 
incumbent, the districts are to become district 
parishes ; and the question, therefore, would be, 
is' the word " neighbouring " to be limited to the 
several districts which before made one parish, 
or to other parishes, between which and the dis- 
trict in question, there has been no former con- 
nection ? If then it is to apply to the parishioners 
of foreign parishes, a district in each parish 
might join. Is then the limitation to be con- 
strued as applying only to that particular district, 
or to the whole of the parish of which it was 
formerly parcel ? For it must be remembered 
that until the death of the then incumbent, the 
districts are not to be severed from the mother 
parish. 
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REMEDY FOR DISTURBANCE, &c. 

Parnham v. Templavy 3 Phil. 522]. A per- iiaterrap. 
son who is entitled to a pew by immemorial 
prescription has such an interest in it that on 
interruption the interrupter is guilty of an eccle- 
siastical offence. 

Dawtree v. Dee and Others^ Bridg. 4]. wsturbance 
Action on the case for a disturbance. 

Declaration stated plaintiff was seised of the 
fee of a capital messuage, &c., of the annual 
value of 100/., &c., and that in the Church of 
Petworth, there is a little chancel, &c., and time 
out of mind there were seats in the chancel, and 
the plaintiff and diose whose estate he hath, time 
out of mind, repaired at their charges the 
chancel, and by reason of which, &c., he, &c., 
hath liberty to sit, and bury therein, and to give 
permission to bury any dead bodies therein, and 
that no other person, time out of mind, have 
been used to sit or bury in the said chancel. 
Nevertheless, the defendant intending to disin- 
herit, &c. 

Pleas: the Earl of Northumberland, &c., is 
seised of the fee of the honour of Petworth, and 
of the said little chancel as parcel of the said 
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honour, and the defendants at the Earl's com- 
mands, &a, which are the impediments com- 
plained o£ 

To which plaintiff demurred. 

Held: the declaration was good, and par- 
ticular enough, as in a quare impedit^ the plain- 
tiff did allege generally that the defendant 
hindered him to {nresent, and that was good, and 
all the Judges agreed that the plea in bar was 
utterly deficient, for one cannot haTe the free- 
hold of a Church or any part thereof Judg- 
ment for the plaintiff. 



ance. 



puturb- Merchant v. Whitepane, 2 Lev. 193]. Case: 

seisin in fee of messuage, and all, &c., have had 
a seat in the Church, and toties quoties neceue 
fuit hme repaired it, and the defendant disturbed 
him of his seat. After verdict for plaintiff upon 
piea of non oulp^ it was moved in arrest of jud|g- 
meat, that the plaintiff had not prescribed time 
out of mind. 

Court held: it is said he was seised in fee, 
and that he, &c, and the fee has been time out 
of mind, &c., by consequence all those whose 
estate, &c., have time out of mind had this seat, 
but in this action, it bemg founded upon his 
possession it is su£Scient 

Disturb. BuTiton V. Bateman^ 1 Lev. 71]. Case for 

^Iptio^ disturbance of seat in aisle of Church, prescrip- 
tion that he and all the tenants of such a house 
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bad all the seats in the said aisle. It was moved 
in arrest (^judgment, that he had not showed 
any cause or consideration for the prescription Distarbjnce 
as to repair^ &c., held, it is good in an action on JJJJ,^^*^' 
the case against a disturber, but not in a pro- 
hibition. In case, where one claims a title 
against the ordinaiy, he ought to show a title by 
npairing, &c., but not when against a trespasser 
or tortfeoior. Judgment for plaintiff affirmed, 
and also upon writ of error. 

Wyhner and Mott v. French^ 1 Add* EccL cnr»tcin. 

^ terfering in 

Rep. 41], A curate acting in opposition to «««g»»tion 
the churchwarden, in altering a pew, would be 
punidiable by citation, into the Ecclesiastical 
Court, at the suit of the churchwardens, for the 
curate has no authority to alter the seats, (Z&. 
526). 

In a suit for perturbation, if the complainant was DismisHd of 
not improperly disturbed, the defendant will be tnrbatioD. ' 
dismissed, but there will be no further question, 
the Court will not confirm the disturber in the 
possession of the seat. 

1 Bwm't EccL Law, 359]. If any seat be JJ^f^^ 
taken away by a stranger, the churchwardens, 
and not the parson, may have their action 
against the wrong doer. 

Degge^s Parson's CoumeUor, by Elks, 7 th ed*. Removal of 
211]. If any person buikb a seat, without the 
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Kcence of the ordinary, or the consent of the minis- 
ter and the churchwardens, or in any inconvenient 
place, or too high, it may be pulled down by the 
order of the bishop, archdeacon or churchwar- 
dens, with consent of the parson, {qucere^ in the 
case of a faculty). The freehold of the Church, 
and of all things annexed thereto, is in the par- 
son ; and if any one cut or pull down a seat 
annexed to the Church, though he set it up, the 
parson may have trespass, but if the seat be set 
loose, he that builded it may remove it at pleasure. 
i6. 21 4] . Though the freehold of the Church 
is in the parson, he cannot pull down any seats 
anciently erected, or if late erected, but by the 
Materials, io permission of the churchwardens. If any be 
pulled down, the property of the materials is in 
the parson, and he may use them, if placed in 
the Church, without legal authority ; but when 
by the parishioners, on good authority, I take i^ 
the property, on removal, is in the parishioners. 

Seating by Watst>Tbs CUrgymaris Law, 711]. If the or- 
pS^^ietor^s dinary places another in a seat in the aisle with 

seat in aisle. .-» • ^ i i • i 

the proprietor, he may have an action on the 
case against the ordinary; and if he be iti^ 
pleaded in the Spiritual Court, inhibition will 
issue : so if a private person sits in the proprie* 
tor's seat, or buries without his consent, in the aisle 
an action on the case will lie, and that though the 
fee of such aisle is in the incumbent. 
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Because the Cburob is dedicated to the RemoTing 
service of God, and is for the use of the inbabi* pews. pos. 

, 1 /. 1 . • session in 

tants, and was erected for tbeir convenience, whom. 
The use thereof isoommon to all the pec^Ie who 
pay for the repairs of it; and if a seat affixed to 
the Church be taken away by a stranger, the 
churchwardens and not the parson shall have an 
action against the wrong doer* 

If a man with the assent of the ordinary builds ^^j^^t ^^t 

** defacing 

himself a pew in the nave of the Church, and p«^- 
another pulls it down or defaces it, trespass 
will not lie ; for the freehold is in the parson 
and the remedy is in the Ecclesiastical Court, 
{lb. 718> 

1 Siderfin, 203, Lord Hale]. Title to a seat Action at 

1 . . . common 

at common law is m an action on the case, and i<^^- 
though the phuntiff need not show reparation in. 
his declaration, he should prove it in evide^9e,. 

Gibson V. Wright and Another, Noy» 108]. Removing 
Trespass against churchwardens for removing cuuin? the 
a pew, (which had been erected without permis- 
d<M))y and cutting up the timber. Court held, 
that though they had a right to remove the 
pew as churchwardens, yet they cannot cut up 
the timber of the pews. The verdict was against 
them. 

Barrow v. Keen, 2 Kebhy 342]. Trespass Breaking 
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seat, action foT breaking a seat belonging to the phdntiff, 
prescription for house being in another parish^ 
The defendant justified, that he had a hoos^ 
in the parish, and by reason thereof used 
to repair and therefore sit therein as was IawM» 
and traversed the prescription of the plaintii& 
Motion in arrest of judgment ; because for his 
house in one parish he cannot have a seat in 
another by prescription — sed non allocatur. Ttas 
seat being in the aisle, and issue being taken 
upon the prescription, which hath waived the 
other matter ; but the Court conceived a pre- 
scription for a seat by an inhabitant in anotlier 
parish, is ill, unless he prescribed for the aisle, 
or pro sedile, or show that he used to repair; 
but after verdict, these are intended, and are 
necessary evidence, {et vide^ supra). 

Trceg in WatsovCs ClergymatCs Law, p. 21 1]. If trees 

yard. ' ate cut dowu in the churchyard by any other 

than the incumbent, he may sue such trespasser 

in the Spiritual Court, to have him punished 

but not for damages. 

Parish Anonymous, 3 Salkeld, 85]. Faculty for a 

of uilre. seat in the nave of a Church, {nave Ecclesice), 
^\z,^ ^ by prescription: some special matter must be 
shown, as repairs, otherwise ; if it be of an airie^ 
but in the body of the Church, he may g^ve the 
repairs in evidence ; but an aisle may be on the 
lands of a private person ; the repiurs done to 
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an sdsle, must be dcme by the person, and not 
mih the help of the parish, or the ordinary may 
appoint to the seat 

3 Saikeld, 89]. When two parishes have been two pa- 
united, one parish is extinct, and both mustunit^. 
repair the Church. 

Jarratt v. Steele^ 3 Phil 167]. The impro- Forcible 
(ttiator of tidies forcibly entered the Church church by 
three several times by various ways, and pulled 
down two pews, and erected others in the 
diancel. Sir /. NicholU in giving judgment, 
said, '^ All persons ought to understand that the 
sacred edifice of the Church is under the pro^ 
tection of the Ecclesiastical laws, as administered 
by these Courts ; the possession of the Church 
is in the minister, and churchwardens, and no 
pa»>n has a right to enter it, unless when open 
for divine service, without their permission, 
and under their authority ; pews already erected 
cannot be pulled down, without the consent of 
the minister and the churchwardens, unless after 
cause shown by a faculty, or license by the 
ordinary." 

Snelgrovev.Brograveand Others, Palmer ^ 161]. 
Two who are tenants in common in a pew, can- 
not have a joint action, it must be a several 
Lee, C. J., said, ** when they maintain their 
r^ht of possession by a title which is derived 
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through preflcriptioD; they o^ght to pfe«pci})e 

severallj, for their title is several ; for there cw 
be no maintenance of a joint title by prescriptioo, 
which can render them accountable as tenants 
in common, {WatsorCs C. L. 719, S, P.). 

Com. Dig. ''Abatement,^ ((] 8)]. In a C9ae 
of joint tenancy it is different, for if one sues by 
himself, the defendant may plead that the plaio- 
tiflp has nothing, except jointly with such aod 
such an one. 

Com. Dig. '* Ac. on the Case, Disturbance^, 
(A 3)]. An action on the case may lie for « 
seat in the aisle of a Church, where a mfm has a 
right by prescription, or in the body of tb^ 
Church {nave Ecclesice\ or the chancel, or for 
priority in a seat against a stranger. It is suffi- 
cient to declare upon his possession, without 
alleging usage to repair, prescription^ or othe;: 
ground of action, for it is sufficient if it b^ 
proved in evidence; so it is sufficient to s^. 
defendant disturbed him, without mentioning 
specially how the disturbance was. 



Province of 
the law. 



The province of the law is to provide a re- 
medy for every wrong: and as the wrongs in 
themselves differ, certain forms of action have 
been adopted to meet the exigencies of et^cb 
particular case. 
Right of pa. It has bccu laid down (supra* p. 11), that 

rishioner in ... , ,\ ^ ^ . i 

the parish evcry parisbioncr has a nght to a seat m the 
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parilii Church, and the law has, therefore been cbnrdi, ^fo. 



carefiil that he should be enabled to exercise'""*'^ 
that right in a full and satisfactory manner: and 
if he be molested in his appointment, whether 
it be merely in right of the appointment of the 
ordinary ; exercised by the churchwardens, and 
termed, "a possessory title," (suproy p. 11): or 
whether it be by the special appointment of the 
ordinary, by the grant of a particular pew, or 
sitting, by an instrument in writing termed ** a 
&calty ;" or whether it be by prescription, which 
is supposed to be based upon a faculty, the law 
has provided a remedy : in the first case, (viz.f 
the possessory title), by a suit for perturbation Necessities 

1 -i-* 1 • • 1 Vi . , . 1 to maintain 

in the Ecclesiastical Court, against the intruder, suit for per- 

7t turbation. 

for an inhibition or admonition not to disturb 
the plaintiff. 

For the purpose of maintaining this suit, the 
first ingredient is being appointed by the church- 
wardens to the pew ; the house in respect of 
which the pew is claimed being entitled there- 
to, {supra, p. 14). Long acquiescence of the Longac- 
churchwardens in a person occupy inc a seat, of church- 

. 11111 wardens in 

Without appointment, would be deemed an ap- occupation 
pointment, and they could not disturb the occu- effect. ' 
pant, without a very suflScient cause, his wants 
being equal to the pew, {supra, p. 15; ; by the Appwat- 

. • • 1 1 nient ot 

possessory nght or appointment the pew does church- 
not become annexed to any house, but is a mere eifcct. 
right of user in the person so long (provided it 
does not interfere with the general convenience 
I 
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of the palish), {supros p. 16)9 as he is a repeat 
parishioner, and his wants are equal to the 
appropriation, (supra, p. 19) : for the sustainment 
of this suit, the appointment of the churchwar- 
den is sufficient. 
Sale and gale and purchase would operate ajrainsi; the 

purchase, ^ r o 

effect. claim, (supray p. 19), and it is more than doubt- 
ful whether such possession would give a suflS- 
cient possessory title against a disturber ; aboTe 
(76.), it is said, it may give a title, and which is 
said by Sir J. NichoU very doubtingly, if the 
allegaticm, whereon the action is founded be on 
the wrongful title, it would seem, according to 
the genend rule of law, impossible to maintain 
it ; for however proper the person in pc^session, 
(if such a term may be used when the occu- 
pation .is not continuous), may be to occupy 
the seat, the disturber may also be a person 
equally eligible. The presumption in the case 
of the allegation, as above, could never arise 
from the acquiescence of the churchwardens; 
for their power extends merely to the appoint- 
ment of the parishioner, and not to the confirma- 
tion of an illegal title, (supray p. 16), because, on 
their confirmation, the title by which the occu- 
pant held, would be a new title, and by die 
Church- appointment The complainant would, it fe 
power. presumed, be in the position of a parishioner 
relying merely upon his common right to oc- 
cupy any unappropriated seat, and, without the 
appointment, it would be a mere occupancy from 
time to time, and any parishioner taking pos- 
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session of the seat before its usual occupant^ 
would not be in deHotOy and if he be not in de* 
UotOy he could do no wrong, for he had an 
equal right with the other to occupy an unap- 
propriated seat 

The suit for perturbation could only arise suit for per- 
upon intrusion, and, therefore, at the time of when, 
the taking possession, the seat would be unoccu- 
pied. The right of each parishioner would be 
equal, and each being equal in rights, the one 
could not do wrong to the other, and, therefore, 
it is that it is said to be very doubtiul if such a 
tide could support a suit for perturbation: 
(suprai p. 21), and, it is conceived, the same Possession 

\ ^ 11 t ./. . ofunappro 

doubt would apply, even if it were a stranger pnated seat 
iiAo took possession, for the parishioner has no «:er, effect. 
title, unless it be his general common law right, 
wherefrom to give even color, and it is thought 
the right would be too general to support the . 
suit, though it would be su£Bcient to maintain a 
suit against the churchwarden, on a suggestion, 
for refusal to appoint, there being unoccupied, 
or illegally appropriated pews, {swpra, p. 16). 

The right to attend the parish Church, is in- 
herent in every parishioner, and the duty to 
attend a place of worship is obligatory upon 
every Christian, and, therefore, though not a 
pafid^oner, the stranger is doing no wrongfol 
act l^ his occupation, though he is interrupting 
the common right of a parishioner to a seat in 
his ChurdL 

I 2 
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Right of suit If there be a right of miit tn any on^ before dp*' 
pointmeSt poiiitment It would be in the ordirmry, by reasoti 
wardens/on of the interruption of him in the administratidit 
a stranger, of his office ; biit if the cburch Warden, opon Ae 
intrusion, appointed a parishioner to the seat^ 
the right to the seat would immediately emiref^ 
and possibly he could bring the suit ; but with- 
out die appointment it is apprehended th« titte 
would be insufficient to support a suit e^a 
against the stranger, {sed vide supra y p. 23). 
Parishioner On the Other hand, if the parishioner was in 

in a seat, • /. i . i i i 

forcible possessiou of his usual seat, though not by apt* 
pointment, and another parishioner came and 
ejected him by force, then the remedy would 
be by an action of trespass, so it might be 
by citation into the Ecclesiastical Court for 
brawling in the Church, and by indictment 
but it never could^ it is conceived, be the foonda^ 
tion of a suit for perturbation, (supra, p. 14). * 

Appoint- The appointment of the ordinary is* for the 

mentofthe ^^ . o • . i /-ii i 

ordinary, purposc of preventing confusion m the Cburtm* 

remedyfor ^ ,^ f , ,^ . , , 

duturbance " A mere right to sit m a particular pew i6r not 
such a temporal right, as in respect of it a» 
action at common law is maintainable; 'di»^ 
turbance is a matter for ecclesiastical censtfro 
only,** (^pm, p. 18). If in a suit for pertur-^ 
bation it be shown, that the plaintiff veas' IM4 
improperly disturbed, the defendant will be disi? 
missed : the Court will not thereon coai^iii ibe^ 
plaintiff in the possession of the seat,{8upra)i 
St^r ^^Htle hj fdculty confers upoti the ig;KM)(iit 
dTSurbance. » right to sit in a particular pew, and during the 
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fulfilcQentof the condition is an exclusive right; 
during uae. A prescription which is based upon 
arfDculty also confers the same right. 
, For disturbiiu; the crrantee of a faculty, or he Remedy at 

1 11 • • 1 1 common 

wJap. caii adduce a prescnption, the remedj at i*w. 
CQQ9I2IOU hw is an action on the case. 

^ The actioa upon the case is founded upon a Action on 
WpBgf" {J0ti(m on the Case, Com. Dig, (A)), what, 
and formerly it concluded contrh pacem^ 
{lb. (C)) ; ** it will lie in all cases where a man 
bfws a temporary loss^ or damage by the wrong 
of. another :" (76. (A)) ; ** and was substituted 
originally for the wager of law, {Doc. PL, p. 27). 

From its nature, action on the case is aptly 
cwstruoted so as to answer the purpose of 
bringing to an issue almost all disputes arising 
between man, and man : or for obtaining a just 
restitution, and satisfaction for any illegal in- 
fringement of human property." {Doctrina Pla- 
dtandi, p. 27). " When the act is not imme- 
diately, but, only by consequence, injurious to the 
pbonlifl^ case is the proper remedy ; but if the 
aet be immediately injurious to the plaintiff : Trespass, 
damage done to the plaintiff's colliery by what 
defend^it has done in his own, upon his own 
soil, though several others lie between them, the 
daraage is not immediate, but consequential: 
theve&re : trespass vi et armis will not lie," (" jio. 
on the Cage,'* Com. Dig. (A)). 

^^ To maintain the action there must be a 
tewppTil damage," {IL (B 2)), " and it must be 
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a particular damage to some person/ {lb. (B 2)) ; 
'^ there may be a damnum sine injurid, and it is 
admitted an action will not lie for a damage 
without an injury. But from thence it does not 
follow that an action will not lie for an injuiy 
without showing some special damage, for eyery 
injury implies a damage. If there be an injury, 
though no damage, an action at common law 
will lie. if it be a common law injury, for the 
remedy is always of the same nature as the 
injury, (Doc. Plac, p. 27). And though there 
be damage if the act be not prohibited by law, 
the action does not lie, (^^ Ac. on the Case/* Cam. 
Dig. (B 3)). Nor where the damage happens by 
the de&ult of the plaintiff, {lb. (B 4)) ; nor for a 
wrong which is a felony; {lb. (B 5)), nor for amere 
trespass ; as pulling down a wall : or taking the 
tiles off a house ; unless it be alleged that thereby 
the timber was rotted, (76. (B 6)) ; nor where 
the law, or a statute has provided another re? ' 
medy, {lb. (B 8)). 

Such are the general rules which govern tMs 
action, and they are here particularly set forth 
to show how reasonable is that rule of law which 
says ; trespass may not be had for the disturbance 
of a pew right : ai^ which in every phase em* 
braces the particular injury which is sustained 
by the intrusion ; it is needless to go again 
through the statement; for it would be only 
uselessly swelling the text 
Case, neccs. Haviug showu the action will lie, it is con^ 
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sidered well to give the necessaries of the decla- sariestode. 
ration. " A naked promise would be a nudum 
paciumy and is not in law a sufficient foundation 
for an action ; there must be a consideration^ and 
the consideration must be particularly set forth 
in the declaration, so that the Coiut may judge 
whether it be sufficient to maintain the action, 
(Doc. Plac. p. 28). In the case of a disturbance 
c^apew right, ^^the declaration should state the 
possession of the messuage, the right by reason 
thereof to use a pew in the parish Church 
during divine service, and the disturbance of the 
right by the defendant," {Roscoe^s Dig. of Evid. 
6th Ed. p. 349. See Appendix for Declaration)* 
** Against a wrong-doer possession, primd case, 

1 /Y» • • 1 -I • • against a 

facte, may be a sumcient title, and it is not ne- wrongr-doer. 
cessary to set forth so strict a title as against the 
ordinary ; it was held sufficient to lay the pew 
as appurtenant to a house,, but it must be taken as 
• legally appurtenant:" (supra, p, 21); so where one 
cj^ims a tide against t;he ordinary, be ought to , 
show a title ; &c., but not when ag^r|st a tresr . 
puffier or a tort fpa^Qr (jf«pra,p. 163). ,Tbe usual ; 
mode of declaring is, ^^ that the plaiqf^ wa9 ,(^) , 
possessed of a certain messuage, and by reason ' ""' 
tbereol^ ought to have for himself and family 
inhabiting the said messuage, the use and bene- 
fit of a certain pew" (1 T. M. 430); but **suc}i 
an action can only be maintained on proof of a 
faculty, or by such evidence as leads to the pre-> 
^Ofi^ptioa of 4 feculty," 
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llie lektoeA wthbr of tdie Me^<^, JtPi^ 

(Fi N;; Rc^s, Egq.) lirft k' dowri (t>. -19^ 

"^hat tbe above g«»«rali&o4e of dedsriw^ iftcm^ 

itctton for a disturbanoe, is^ in lail ^cueB Mfltei^lMy 

aldidiigfa a distxnictton i^xAemm mxM'^^^xM 

old eme^ between nrnking a tid«'a{gttiiM 4l# 

ordinary^ and a tide agoinBt a wrong-'doeli^ 

With great deference, it is eonsidet^- imdi 4* 

conclusion cannot be supported, for ifi afi ^A^ 

cases upon the subject, a distinction i^ malde, 

and it is apprehended the distinction bet#^e& 

the two cases k well defined, and is not tbe m^i^ 

" ejikting of a hair.** 

Declaration ixi the case of a wrong«<loer, poesessiiMi by t 

^^l^doer. ri^ful title is sufficient : the w(»d righ^ltM& 

is used in oontradistinction to that posstfsidoit 

whicb^ft'iaDan has in a house i in sneh enm 

his^n«ed compels him to be sheltered, au^ 

Title by pos. t^i^erefitt^ : the law considers his holding vAtiukEt 

^t!°' occupation, a possession ; and into thai bomt ai 

^ on^* hm a right to intrude, even tfaongh dlep^ 

se^ionisin wrong; unless, by the authority ^f 

Title to a the law; But in the case of a pew, ihBfmmtib^ 

^^*^ ^' solute title cdnfersf the mere right of th^^eittdliiJ^' 

sive user of a thing built upon the soil of ttMlihdrqi 

therefore : when the occupant of the peW^'iiPri^llK^ 

fully in possession as against a wn>]%-4(lider, ftte*^ 

postession is sufficient, because, by his^ptdssDssidn, 

htfiasaprfe^rf/flw^'thlfe. '- '^ r^rt-^-.ir 

Action But 4u» against the oidkianj the" 0ami>'ii ^ 

against the ^* "^ 
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d<|6^lH, .jgi>f:^$.^ vMtIa trf hia 4%l^, =^^ttkS, ordinary 

IK^Ig of the^pftwft mui it migh|>W tb* g«tier*l 

i»miim^tkke,4^w>^0tmmi ^( the .parahionens ; and 
Ii6t\^:>pl4rii» attch ease, have the power of w- 
91^11^1 IRiy parMbioneTi lu^ss he could 8be\t a 
tiijonlo-^be sktjfig' paraaiotint tahis; and whicb 
tfce .pQoldi oaly do, by proving a faculty, or a 
pl^ecttiption* 

or£be ordinary's right in die case of pews is 
i^M^j^oplature of that of a lord paramount^ and 
tkm»f9fte : it is considered something more than 
abare right should be alleged : as against a wrongs 
do^iS th^^ plaintiff 's repairs need not be proved : 
^^^ against the ordinary, repairs should both 
W^Qj^t out and strictly proved (vide supm^ et 
»i|fra), fiwr tie facidty, or the prescription is a 
c0Mrolment of him in the right which is anaexed 
tll^ittdi^ity, therefore, it should be sieged wilii 
4mi gpfii^test oectatnty. 

»e£f>r>die^ xeiiaons ; it k said to be vervr .doubtful Easement, 

, , , ^ 1 . 1 similarity of 

iflie^Aeci^isbowu]^ a mere possessory litle m the action. 
d^rdsmsjfctj^u^ in aa action agtunst the ordinary, is 
sl|%$bQt^ though possibly it might besuflScient 
ipii^^$(^ ion easements (neally such) ;t. but then 
imiid|-K^r(iunty oiust be used in setting out th(^ 
]i||t;^§^ it H^ust be strictly proved. 
^oQ^i^^Jk^inmon law is the remiedy for a dift- 
turbance : and TKESPASsfw an iigury to propeptyu 
'5te ^mm ¥rMy twn?ft$e.cwt)ot be brought 4s; 

I 3 ' 
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that for tiie purpose of worrantiiig it, tfaefieehold, 
or proper^f must be vested in the person : which 
it cannot be said to be- in the case of tt pew right, 
for the soil of the Church, &c., is in the parson. 

Trespa^^, « Trcspsss, in its laigest, and most extensive 
sense, signifies any transgression, or ofibnce 
ag^nst the laws of natnre, ov society ; taking or 
detaining a man^s goods sure trespasses, but in its 
morelimitedandoonfinedsense''(2>0o.P/L p«415), 
(and in which phase it is here to be considered 
it signifies no more than an entry upon anotiik 
inan's ground without a lawful attdiority; and 
doing some damage to his properly ; {Tb. 41^ 
tor isirerj man's land, in the eye <^ the law, is set 
apart from his neighbours, either by a material, or 
an ideal fence. • 

Trespass, One must hove a property, either absolve ct 

mahi^. temlporary, in the soil to be able to malatain 
ttiespass, ai^ though he has the fi:eehok|, he 
most have entei^ and have become possessed, 
(lb. 4ie, et Cam. Dig. ^ Treipms(B. 8) S^ P-). 

Trespass The difference between trespass and cab^^ is, 

and case, 

diffw^ce -^at in trespass^ the plaintiff comj^ams dT an 
immediate wron^ and in case of a wrong in ^eon- 
sequence of another act, (i)oc.P/. 422). Trespdas 
is maintamable by the party to whom the 
wrong is done, ( Com. Dig. ^* Trespatd^ (B. 6j^. 

Materi^of It was kud dowu in Oibton v. WrioM and 

pew, when •' 

whST^*^ -rf^jofAer (supra, p. 166), that a person who 
entered the Chtfrch a mere. wroi^-docJr,': and 
builded a pew which the churchwardens removed 
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and cut ups that auoh wrong-Kkar oomM ^laintain 
trespass against tbem» not for the removal 
of die pew9 but for the destractioa of the 
materials* 

It is very diflfcuU to understand what right g^jj^iff "" 
the wrongKioer could have in the property of 
the materials of which the pew was constructed^ 
after it was once fixed to the freehold; for 
on the fixing to the freehold, the r^ht to the 
dmig becomes vested in the freeholder; and 
•that; in a ease where the affixing was done under 
a good title : as in the case of a tenant: how 
tmch stronger then should be the argument 
wliere the addition is made by a mere wrongs 
doer* h it meant to be said that because he 
entersy and thereby does a wrong, that he shall 
ag^iia enter, and do another wrong? for if he 
ei^tei!is to remove th^ materials, he must commit a 
tuegfuaas : c^i is it to be contended that if the par- 
$(^ or churchwardens refused him entrance, that 
tfcfvert or detimie, would be maintainable for the 
naa|(9rials? 

1% is considered tht^ the case as reported in 
^^f is not law, because it is opposed to the 
pifu^iples of law, for if the materiab once be- 
coqnethe property of the parson, as it is pre- 
sumed they do, shall it be said that the removal 
of them shall devest them^ and give the wrong- 
doer ^e jorigiiial ^ght which he had in them ? 

In the, case of Jarratt and Steele {supra, p. 
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167) t^e person entering, the CbivctTicfls. the l#y 
imprppriator^ and who entered for the.purpose jof 
removing certain pewa fropn. the jch^nci^l to whipb 
he laid claim as of right, and to erect qthers, 9^t 
in ^ving judgment Sir J^hnNicholl hi^ldno lan- 
guage which could at all besaidto be aisecogaitioft 
of the case above ; but the very oppofite: wd 
though there is a difference bet\i^een the ted^ 
nicalities of the Common law, and of the Ecclesi- 
astical Courts, yet the grand leading principjfiS 
are the same, and the latter Courts in tempoM 
matters are bound to respect the decision&of the 
common law Courts. - ' 

^I^^cdby So it is said, that the materials of the pewS' 
the parish, wbich are crcctcd by the parish, and for the 
gj^fs^^ convenience of the parishioners, sbi^t. 
offi. being taken down, belong to the choi^^' 
warden^ fmd not to the parson« It is pr^ 
Slimed. the prmciple which would guide theca/^e 
above, should also have weight in this in difieua^ 
sion;. ^e pewa are affixed to the freehc^d, pot: 
as xx^^p fixtures, or ornaments, but as part, wd 
parcel thereof; the churchwarden has^ |i<Qt tia/^. 
posses9ion of the pews, but the care of thQm, 
and th^. right to them, it is conceived, v^^ 
in the paison upon their erection, unless the 
right w^ specially reserved. .,, ^ .,,. 

Repairs. The T^pairs which the parishioners be^towa 

upon them is not for the benefit of the? fy^^j^fM, 
but foir {their own convcnijenp^i a t^nm^^ Wfife: 
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i6g ptt^rflffefeVupbri d fre'elioMi repairs th^m, but by 
doteft i^lts*(ttibii^ fK^ be n6 c<ivenant) be 
doe* ftot de test tbe' right' of the reversioner. 
'The attUo^'bfetWeen the erection of pews in 
a Ohtircb' whleh i« the freehold of another, and 
the erietttoii of biriHings by a tenant, is com* 
plete ; itt bdth cases it is apprehended the builder 
has a m^re right of user. 

'it tnay be said that a Church is a building 
dfedkated to a special purpose, and that the 
pje^ are tiecessary adjuncts to carry out the 
purpose in an orderly and convenient manner. 

It is admitted they are necessary adjuncts, 
birt to ph)ve the objection it must be shown that 
without them the special purpose could not be 
carried oilt Orderly behaviour (for disdrdlelr 
wouM be tfie real objection) may be compelled 
by citation into the Ecclesiastical Court, btlt 
that would be a measure which, it Is presumed, 
w5uM be found not to work Mrell i yet, ilf it can 
be done ; and it can, it proves that thougn pews 
ekflM, thefy are not part, and parcel of the special 
ap]f)i*opriafibta. 

It may iilso be said that the founder, in the Founder's 
cteflcer hits such a property in the banners and ^^^^' 
the tombs, of his ancestors erected therein, as will 
enable him to maintain an action against a 
person removihg or defacing them ; truly, but it "-: J 
isfei cofesideKition of a supposed special reserva- 
tiofi"^ Hnrttt the titfi^ of founding the Church, 
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and that the inteotion of the foundation was to 
provide for his particular wants. 
Materials of The TOopertv of the materials of the pews in 

pews erect- .-ii.! i i ii 

edbythe questiou might be m the churchwardens, but it 
could only be by the special agreement of the 
parson, it could not be of common ri^t, because 
after the time of legal memory pews were erected, 
and, therefore, there could be no custom that 
the churchwardens diould have the old mate* 
rials, and though the parson is seised of the fee 
of the Church he could not destroy or pull 
away any of the pews erected under a rightful 
title, for the parishioners, for particular purposes, 
may be said to be tenants in perpetuo of the 
Church, but if they remove the pews, the mate* 
rials (unless by special agreement) belong, it is 
apprehended, to the parson, and he, perhaps, 
could compel the erection of other pews upon the 
site of those removed. 
'Sw'ri^ht* ^^ ^^ ^^ ^^ {supray p. 165), that if a man, 
wh^om^** *° '^y ^^ consent of the ordinary, builds a pew and 
another pulls it down, or defaces it, he shall not 
have trespass, but shall cite the offender into 
the Ecclesiastical Court ; trespass will not lie, be- 
cause the freehold is in the parson, but it is pre- 
sumed the parson could have trespass, and not, 
as it is said, the churchwardens, for the injury is 
an injury to his freehold. 
Trees in a The trccs iu a churchyard are in the incum- 
^aS? " bent {quare parson) {supra, p. 166), for it is said 
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they are for the purpose of repairing the chancel. 
If the reason is oonreetly given» it is apprehended 
the right to them would be in the rector, for he 
is the person who is compellable to the repair of 
the chancel of the Church, and if the trees are 
to be appropriated for that purpose, he would 
be the person injured by their removal or de- 
struction, for the fineehold of the Church is said 
to be in the parson rather than in the incumbent 
{supra, p. 7). 
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PROHIBITION. 

When It HoUockB V. The Master and Felbms €f llm 

awarded. University of Cambridge^ 9 DowL P, C. 583]. 
In this case it was said the University had usurped 
the seats to the exclusicm of the parishioners^ and 
the application was for a prohibition against the 
grant of a faculty to the University for the erection 
of a gallery. ^* This Court has not the power to 
pndiibit the Ecclesiastical Court from granting 
a faculty, which is not denied to be properly 
within the limits of its jurisdiction. The suit in 
that Court must, therefore, be allowed to pro- 
ceed, and this Court must wait and see what the 
Ecclesiastical Coiu*t will determine in respect of 
it. It would be improper to assume that the 
Ecclesiastical Court will not limit the &culty to 
those objects for which it may be kw&Uy 
granted, {lb. 586. I Gale ^ Davidicnty 100. 
S. O). 

Buhner v. Haee, 3 EaH, 220]. The Court of 
Queen's Bench will not grant a prohibition 
to tlie Court below against the grant of a faculty, 
whieh^ when obtained^ is no more than >^ 
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license (a) of the ordinary to do a certain act, 
and would not bind the rector against his con- 

(a) It is apprehended that a faculty is a grant, and therefore 
materially different from a license, for it confers an absolute and 
exclusive right. A lieenae might not be incompatible with a 
grant, for it might be a mere permission to do a certain thing at 
certain times —as to sit in a pew, when they who held it by pre- 
8cri{itio% or fdaimed it by^ faculty or eyen by a posseaiory title, 
wero absent. 

A grant would clearly be incompatible with a grant, for it 
would be an exclusive right to the same thing to be exercised 
by two different persons at the same time, which wodd be 
a tiililg iiiipo88ifole> and therefore : a grant cannot be co-existent 
wit|i|igrant 

In the case of a parishioner, by the license of the ordinary, using ' 
a pew during the absence of a person who has an exclusive right* 
therekj it is apprehended such person could not prooeedigamit' 
the ordinary in the Ecclesiastical Court in a suit for per^- , 
bation, or in the common law Courts in an action on the case 
for a disturbance, for the user is only at a time when he who has ' 
the right is absent, and is only an exercise of a right ^blA' 
is hihei«nt in every parishioner, mr. that^of being «eisMtioitb« 
parish dmccb. I 

The effect of a faculty, we have seen {aupra, p. 32), is to 
confer an exclusive, and so long as the condition is fulililed, 
a r%ht paramount even to that of the ordinary ^hiirisi^fl it is * 
presnmed.that though the facdty confers on an individnal^. 
or indiHdiials, an exclusive right to sit in a certain place in the 
parish church, yet the inducement for the grant is the necessity 
of the grantee, and therefore vests only during the time of 
its user, and not whether present or absent; and as all pa- 
riilooOBN have. a right, equal one with the other to be seatod, 
and it lotlows that the exclusive rjght is only conferred during^ 
user, or by possibility the parish church might be empty of 
its proper occupants, and yet there be room sufficient for all. 
^And,''&orefbre, k it said that a lieense would not be int^OOU'^- 
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sent, if by law it was necessary ; if the faculty, 
when obtained, was used against the rector's 
consent, it is time then for him to rescnrt to 
his legal remedy. If he can be properly made a 
party to the suit below, and ui^ a just reason to 
the Court why the faculty should not be granted, 
and it be disregarded, it will be ground of appeal 
to the superior Court, and if the reasons urged 
by the rector be improperly overruled, it is 
ground of appeal, and not prohibition. Lord 
Ellenboroughy C. J. 

Jones V. SUmey 2 Salkeld, 550, HoU, C. /.]. 
A bare inhibition only is not sufficient ground 
for a prohibition, unless it concerns a layman. 

PiBjb^^e Jnon. 2 Salkeldy 551. Holt, C. /.]. Before 
a prohibition the p^es must plead, for perhaps 
they may admit the plea. 

patible with an exclusive grant, or ficalty, the license might .be 
to use the seat, or pew during the absence of the grantee : and at 
such times only ; (but a faculty could not be so limited), and suit 
could not be against the ordinary for such a license. But in 
the case of a grant upon a grant, perturbation or case would lie, 
for they are things incompatible. 

It is with the greatest deference that the above expoation is 
offered; but in the judgments of great men, a fidse definitioii is 
too apt to be seized upon, and put forth in argument, not as a 
mere dictum, or definition, but as a decision, and on which case 
on case is too often reared, until that which is in positive (^posi- 
tion to the very basis of law, which is feincipls, is received as 
law itself. 
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Sands and Adam v. Unwin Noy, 153]. No 
prohibition may be originally granted out of the 
common bench unless there be a plea depending 
in the Spiritual Court for the same thing, and 
not upon the bare surmise. 

Burdett V. NeweU, Lord Raymond, 1211].^^^. 
On a motion for a prohibition there must be wwtion. 
an affidavit that the matter suggested to have 
been pleaded vras pleaded in the Spiritual 
Court. 

Jacobs V. Dallow, 2 Salk. 551]. If a modus prohibition, 
be pleaded and admitted no prohibition shall go ; shau go. 
but if the question be, whether it be a right or no 
right, then a prohibition shall go ; and whenever 
the matter suggested is foreign to the libel, it 
must be pleaded below before a prohibition can 
be granted, not so when it appears upon the face 
of the libel. 

The plaintiff declared in prohibition, setting forth 
a prescriptive right in the plaintiff and those whose 
estate he hath, to a seat in the Churchy and de- 
fendant, surmising an usage, time out of mind, 
libelled against him in the Spiritual Court for 
disturbing him, and showed he denied usage in the 
Spiritual Court, and the Judge refused to allow 
his plea: the defendant traversed the plaintiff's 
prescription, and pleaded his own usage^ on 
which there was a demurrer. Mr. Eyre urged, 
that though the plaintiff^ by his demurrer, con- 
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fi^sed bis |>i^B^f^>^»^a^ te ftlse, &nd'bj^ oooscM 
quence that he had no Hght to tine seat, 7 et liie 
defendamt) git>diMlm^ bis'hb^Vbelow'cm^ wmom 
which is not triable th^m^ ke could not have 
a cottsrftation. HoU^ C J.— ** ff the plah»etf 
had no title by pi^scription he otight not to 
disturb the possession of the defendant, and the 
ordinary hath connusance of sach distiorbBdte, 
and may settle it according to usage and po8« 
session, unless there be a temporal prescnptke 
title hurt by their sentence. Defendant mig^t 
well sue in the Ecclesiastical Court to have his 
possession quieted, imd might admit his pre- 
scription to be tried there ; as a defendant does a 
modus, or a pension, by prescription. 

Prohibition, Carlton V. Huttofiy Noyy 78]. Claim of tke- 
sSS"*'^**' upper seat by prescription, and is disturbed; 
th6'!ll^ishop sends an inhibition until the^nstt^r 
b^ determii^ before him; a prohibition wtta' 
awarded, because it does not belong to th^ 
^iritual (3ourt, for as well priority <rf m^ as 
seat itself may be claimed by prescription,' and' 
case lies for it at the common law. 

Matter of Gardener Y. Booth, 2 Salk. 548]. Wheje^it"^ 

^fi^g^i^' appears in the libel, or in the proceedings iin>^ ' 

sent^nce.^*^ causc that its coguizauce does not belong»itt> thd 

Ecclesiastical Court, a prohibition may betno^u^ 

for and granted after sentence in all cases iexoq&t' 

where one is sued, but out of his ^Uooeac^ ^1' 
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tbeiiei» if' be , takotb not adv^oti^ .of U^ befoie 
aentence^tbe shall not haFo ^ probibitioa afber^ 
beoiuw ifae osude is witbio ihe jurisdiction of tbf 
Spkitml;Coort« If not to the particular Spd^ 
itenal Court whef ein tried it dotb to some otber, 
and not to the temporal Courts. 

'Pres^rtwe v. The Ckurckwardens of Skrews^ citimby 
bury^ 1 Salk. 167]. A prohibition was prayed wudeos. 
to « suit in the ^iritual Court where the church- denu^o'f 
wardens prescribed to dispose of the pews ex- ^ "*^* 
GJusively of the ordinary {sed per curiam), that 
casmot be« the ordinary not acting might be, 
because there was no occasion for his inter- 
meddling, but that cannot vest the right in tbem 
who are only a corporation capable of receiving 
goods, but not of inheritance, eed udjournatur* 

Qrtaioherokg v. Beardsly, 2 Lett. 241]. " For^ 
hibttion was prayed on a suggestion that time 
o^l.ofmind the parishioners built audi repaired. 
the seats ^rf" the Church at their owa cbargev 
atid*^ ratmne inde^ §-c., have time out of mind 
been disposed of by the churchwardens, and now 
the Bishop took upon himself to dispose of them. 
Jims^ J4 delivered the judgment of the Court. 
Of kronmon right, the ordinary hath the dispasal 
of>illl the selkts in the Church, and, of Gop(imon 
r^giiiy.ttbe paridfaioners ought. to repair them. 
l]h|mj»^4«tfhaTo tbey done here to oust the iw^ifx 
n«^ ;|iRsmK>ISs juriadiq<»Qnt! They have said they^. 
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repaired the seats at the pariE^i charge, vflaxAi 
is no more than their duty, for which they hxve 
the easement {vide suprc^ p. 43) of sitting therein 
according to the disposal of the ordin^y. A 
prohibition was denied." 

prohibitioii. Watson's Ckrqyman's Law^ 7181. ** The 

reasonfor. , , . , . . , „ , it. 

reason why a prohibition shall be granted \wiere 
a prescription, or custom is denied ; I take to be 
that the notion of a custom, and a prescription 
is differently considered by the Ecclesiastical 
Courts, to what it is by the common law Courts, 
as to the times in which such customs, and pre- 
scriptions may be created; the Ecclesiastical 
Courts allow of different times in creating cus- 
toms, or prescriptions, and generally of less time 
than is allowed by the Courts of the common 
law, which own in such cases, but that whereof 
there is no memory of man to the contrary; 
therefore : the common law Courts, will notsuflfer 
the Spiritual Courts to try prescriptions, whereby 
they might affect, and charge person's inherit- 
ances by judging them to be good, which by the 
common law, are no prescriptions." 

Wood^s Institutes, bk. 4, c. 1, p. 499]. " By 
the 13 Edw. 1, staU de circumspecte agatis, a 
prohibition lieth not for penance, corporal, or 
pecuniary enjoined for deadly sin ; as fornication, 
adultery, or the like ; also for not fencing the 
churchyard, or not repairing the church, or suffi* 
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Gientlj adormng it, nor for oblations, tithes, mor- 
toaries, pensions, laying violent bands upon a 
clerks defitmation, where money is not demanded, 
nor for l»reach of feith." 

" By the Articuli Cleri, or the 9 Edw. 2, 
c. 1, 2, 3, 4, 5, &c. For tithes (not where the 
right ariseth from the ri^ts of patronage, nor 
where they amount to the fourth part, &c.) ob- 
lations, obventions, mortuaries, commutation of 
corporal penance for money, laying violent hands 
upon a clerk, defamation, tithes of a mill newly 
erected, no prohibition shall be granted." 

^^ As in temporal causes the King by his 
judges doth hear and determine the same by 
the temporal laws ; so in cases spiritual, or eccle- 
siastical, the King by his ecclesiastical judges 
doth determine the same by his ecclesiastical 
laws. Therefore where the right is spiritual, 
and the remedy only by the ecclesiastical law, 
the cognizance doth belong to the Eccle^astical 
Court. But where the common or statute law 
giveth remedy (whether the matter be temporal 
or spiritual), the cognizance belongs to the King's 
temporal Courts; and though the matter is 
spiritual, it shall be tried by a jury ; and the 
Court, being assisted by learned advocates in 
that profession, may instruct the jury in the ec- 
clesiastical law, as they usually do in the common 
law. Thus it is, unless the jurisdiction of the 
Ecclesiastical Court is allowed, or saved by 
statute. Yet if the Ecclesiastical Court give^ 



itized by Google 



1M TUB^tMmm>imwB. 

Mieve it t^ be* coniahftnt^ootkis lwi'baf((A|| 

Temporal ''Ia the tittle ' of ito A^DOns^^'tfaavi ^twolA 

and^jiritoi £^Q j ^^ dislinetkm WtwDeii ttit^laylli^tth 

^^l^c^. EcictesMstioal juiMicdooo; ttoCouniyObvtMii 

AS moeh aSpiritua}) as a Tempoi^l O^ivt; ifdi* 

this purpose the bishop of IliH^'diocefl^' iuMb<ike 

M, aldennau (earf) or in hia ikmuise thv ^fiff of 

*^ th^ O0mty, used to sil tog^hisr kir 4ik @<Mi% 

^ Gmiitf t* aod hsad thera oogiii»iio»iDffaBi awwij 

hij, 'as-'waH as i^iilitol ; a si^p€iribr>fAeftErelitt 

bdl^ paid 'to the bishop's opi^b 4d ^!>]riliMi>, 

att€^ to4faat of the lay Judged itt t^nofteitd «■» 

tions. 'bldi^ > wdd ^inhdm wti ftem the Coafity 4krtBl 

*« itif '^be^^ttte'tO the Ghiftrt^ df the Si» lM(d m 

%"^ )^Miteb^fMblbk«d mfi^nfifitM eaiose t)^to«rfeA 

Revival of ^^4mf latir^md the^nicm^bMH^earnhMMI 

old rale. ^^ ^ Bcclesiaslical Co^ts^ b«t i^lbiolPiiiiB 

wrttx)fi)ro.onfy o^ntinued for a riioit poritMis ^f^Hvl^wik 

hwitton. ^ p^^^^wtion ought to be groiitad^^af *•«* 

jus^i^iiCom. Dig. « /Vi>A».^) '^Oi it^* dtimj 

ancient date, and in the feign of Henry 3, 

through the ArcTitilsliop^ojiiface^^i^injJ^ 

cku^^t^ reskt tb^ JuriadktePQ ofv!tfi4u !Sm|i « i> 

Courts, there were frequent contests betiiiWi 
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vni«ft tint lim^ tk» wiit to bflt 19 
iM^ T»;di«.6pttiliua Cmn k will be 
gMntKl -ki all oiies wiMre tbt EcfdemstiGiil 
Judge pfoceedf in a matter which is out ^ hiB 
jurbdictioiiy and that, though the Temporal 
fiowt hM not cogpiisaQoe of iht matter for 
wUdktlM lihiel if to the Spirituid Court; for, it 
it AMAeient cause for a prohibitioQ that the 
Cdelesiaarical Court exceeds its ^furisdietioii» 

^ Hi^ wilt of pedbibition issues properly out writ or pro. 
wt the Ooiiut 1^ Queen's Bench, being the who ms^ 
soMCftigA's pseiogatiTe writ It may also iasitt '"^* 
«Hl €f the Court of Common Fleai^ and ibe 
C€Wrtof£xcbequer,''(3^Ci»iii.ll2> Co«iya 
m^ «< the ChaneeUor and Chief JiMtice have 
power to determine what pleas ou^t to be ptf»- 
hUbited in causes eock«astical» aad^ t her efc p r e^ a 
psiihihiti^ws ssay be granted by the C«un of 
Gtmomwy* 80, the common bench sMy gMMK wh««it 
a prohibbton, and the Court of Excbe^oer, 
fkmif^ no plea be depending therein e£ ^ueh 
matesTi^^ {Cmm. Dif. '' Prokik'') (B) («> and 
Mlmeiuii9m says, '^wh^e they (the S^i^rilmii Temporal 
OosMeis) concmi themselves with sM^lem aeic^l^to' 
wsilm iitmr jnrisdiction, prohibition will go as nwtt«r. 

cflbct. 

C«) The GMfflt of Law «t Chatter, and of 6r«it Sessions in 
%•!■•, nay graat writs of prohibition to the Ecclesiastical 
^mm wMu» «Mr jaritdiftieM. Cm. IHp. «* n^tkOHim," 
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if they atlefopt 4:0 tey the y9^cli^)4>&^ cms^^w 
fdeadcdy and if in- handlings incM^Ri'wiihiititJbsk 
QQiigQiunace^ ih%y tMmoBfftem timi>^\%ii4^ ij^rft 
soribed ta them by tike laws^ ^ Eogt^D^Kti^ 
wh^re they mquirc* two'.wtiiesaee to proM^/Ap 
paymettt of a l^aey, Ac, (Bull. j\r> P- ^i 4$ .^a ili) 
^iOcUbtse question^ thoogh-lh^ fee milrprppieidy 
spintual que8tion8» are albwod to /be doeifitedriip 
these Courts, because they are tnoident^ <Qiy ac- 
cessory toisoine original question ivishiQdIbcar 
jurisdietioO) it ought, th^eforst where tb&tvsD 
Jaws differ, to be decided,, not accoxi^iig^ tbi;tfae 
vpirkual, bc^ by the temporal law,^- (^\3Ly€am, 
112, et vide Roger£s Eeel LmWrV* ZKX, ^<xef, 
& P«), or the cause woidd be detenuaned diflSaiettt 
wat^s, and thereby create coofi^on^: • yr:^ 

Prohibition ' 3mot0n, {B) 407 says, ^^ a probibitioa liesjthkt 
jo^^ent sfaoutd oc^ proceedin^ao £cdieaiastieil 
Conrt^samctitiies by. r»non of tbe> paetieaj^ 
andfisnnetiflaes'ifrom the natuce of the ^soit^^iiis 
wheiitiithB^cognkaDce thereof pertauos oplyiitodybf 
Crown and the Royal dignity. As, if a layman 
implq^;ji layman before an Ecclesiasticfd.4ii^;^ 
coi^enaii^ a lay fee, or somethiog appertamiM^ 
to a lay fee, because no privilege, such *^d^' #r^ 
privilege of those who have assumed the crc^la^, 

(a) Tbe tenants of the Templara tod Hosjtitftlkarii'fHI^o^lft 
ptivilege asTfell Bgaiiut tke King^as Agtinst ibe.Wvdi^WelW 
from tenths and fifteentha« anddiachargedlipom'iiwV^PM^ 
and: not to be sued for an-ik!^aiaaticaIcaBiieH)efa»t^egril|iVite|it 
but before tfane .conservators of -their ^n)e^4i'«|i^A)fil}|<6f»1)l 
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tior 0f aay ^ther pierscM^ can akertd^e royal juris- 
dk^oti in this i<e«peot, even thongh the King will 
k^* j^ he Sometimes connives at it^ (diuimulat 
iamfenhoc quandogwt\ althougb.it is against the 
privilege of his Crown, and dignity^ Also, 
lieith^ the prooiffle, nor theoadi, northevokm- 
tary- rennnciacicm of the parties, can alter his 
jurisdiction^ allhoogh the parties prejudice them- 
sdves in the matter by their agreement. So a 
fnrohibition lies by reason of the parties to, or 
subject of the suit ; as if a clerk, sue a layman, 
or a layman^ a cleric, in the Ecclesiastical Conrt, 
oonceming any of the things aforesaid; also by 
lesson of the subject only, as if a cl^ implead 
w ol6rk in an Ecclesiastical Court, oonceming 
any of the things aforesaid ; because^ if the Ec*- 
idesiastical Judge should decide in such matters, 
he moHsot order his judgment to be enforced: 
because thare is no sheriff, or other minister of 
the flaw, who is compellable to obey .htm in 
executing the judgment, and if of himself lie 

sanctuary to felons, &c., tbese privileges at length became to 
brsb ^atiy abased ; that persons who were nncottiected with 
toilh^ofdlM loci&iies used to erect crosses upon their kids* 
(.^ich,wa4 th« distinguishing mark of the real tenants), and 
therefore claimed the various privileges enjoyed by tbe tenants 
of the Templars, and the Hospitallers. To correct this abuse, 
and which had become excessive, and to the great interruption 
of the imierly and proper ackninistration of the laws* tbestot of 
WMf^ittftt^r 9, 18 Edw. 1st, c. 32, was enaoted, which restraint 
ail pW$ea^nofrt6naat»^froin enecting crosses upon their lands, 
maiif ^llici ^naity of having them declared within the provinona 
•f lft^st«ttlt^ velafeii^ to mortmain^ (tV «. forieited to the lord). 
K 2 
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^«1' say of ^^htf fe^' to-'dlslittgtiisTi^'lt l^offl 

wketi it' Is (l^)iel£Be^ 11^ k'Mre^V't^ God^'^IM 

given to the Church by way of ^dowm^"^ Sll 

the tJm^ of its dedicatic^ t #hlchis iriM^^^ri- 

. vll^ed, and the cognizance ^^bereof^b^fofl^fH 

to the Ecclesiastical Coort, than if it were^^^ 

in Franlcalnioin to Churches, and religibtWttlgiQ 

and of which the judication, atiid c6g%i&AJi$ 

belongeth to the tempoi^ Courts.'^ '^'^'^ ^^ 

^**wbitton ^ *"^^ ^^ prohibition must be broughtiapffifl 

b£»"ht temporal Court, and whether the defettdaiif WB8 

:^ ' cl?*fded, or not after prohibition, an attaft^mtnt 

gbc^ \b britag him into Ae Court, ^Cdirf;*^^. 

^^W-aWftftw^," (C)). "The party ^a^ef^^aafli 

the' Court b^loW, sets forth the mfatte^'W fifi 

ct^pfolnt, it being drawn ad atium extn^r^U 

a'3^rikli^fcion, or manner of process %^\i 

by IKe kvk (if the kingdom; this Ui^a^til^Hi 

y> ^ d<ihe' formerly by filing of retord^^feiPVas 

<Mled II sbggesftion, not traversabte ^i 'bttt^iflf?, 

hy the i Wm. 4, c. 21, application for a'HhWW 

prohibition may be made by affldltVits 6iifPf^y, 

(h) Where a motion fbr t prolnbftion ha^ Wri 'dii^ii6tfj^. 
the Court wUI n4t allow the motioii to b* retatfre^/jtpoilFlfl- 
idavits stating matter not before fretont^d ^'If^^^'^ ^^^ 
existiiiff at t|)e time of the original application, ( Bcdenhom r. 



ilizedbyGoOgk 



^9f:) i^» M ^ ^W5iPf W^ AW^pariy rWtfem by. a Ajudayit for 

pears to the Court, upon the showings y^C.f^a^se 
tfl^,l?p tfu^^ifl^. .th^v Fri^ of prohibitipife iitrae- 
^g^, >^I¥^^es, wiwwi^iog Ihfi . iJiwIe^ wt to 
|vrt^,^4.tt^ jijartjvPot to prosecute, th^.^p^" 
^ SMp^mf^:. <?<?»^.IK 688; fw/ra* p. 206), , 

.H?f*^i^fi. t^iPPil* is l;00 Oice aud doubtful to Declaration 

t^i^^4¥^?d Mppa; ffiere naotion, tJbe pfffsc^ who wwtto 
^)9^ t;be i^pplio^tioii^ is directed to d0^1ai:>e in 
Plfgjj^l^itipp^fi^afi ^hich deetaratioa. (AofW ^o^^ 
^J5^^j;^^pwe3( (^aj/^ 387), and thpr^iq^mHstj \^ 
set forth in » c^qqise manner, so vmah xjifv^lbp 
gjpc/5p4Jopc^ ^ pnaj be JDie<?essary tj^^^ sjjfljv/the , , 

gjpui^dstftflb^ application. : >,, ..r,,^ ,. " I; '^ 

.^n'Miffc^?^^^^^^ agwnst grafting. tlfftpiif^ m^n^ 

^^tiqp^'5beJ^»^^l npt p^t the party to [^i^e *^ 
W BS^^^^P"?'^*^^^ saaie^pp|iji9a|i9^,.p^ay 
M wV;teY^«f^^?' Court, (4>^4<> ^^Mi^fin^gi 

feWftil^flP ;J^ve 4».g5^^^ted,ta,:d^<;U^ 
ijibyjoB^^/Jgff^T. BidM^paflify, I 0r.,#t,ftl)..v 
^fr J'qi*^ 4?f?k»»ti^» tM -par^v yr^,^:^h^,ffe- neasto de, 
f«?#fitc<plW^iff4n,the other Cow;t> ipa(y.j4eT *^''*'"- 
^ijj:,^,p|p^d,,by;TOy of traverse pi^otJiejF^iae, 
^^<(j)^,^. ^f^(^ 5 i\r^z;.^ ikr-^455j!, such 
matters as may be necessary to show the writ 

.«lpd4Pftfei^?»^3,T.i»^c^nplq4^ by p^ sach 

#ritflipajF^Bet>isBiie^ iViMfa>jiA^<nl2li i^ 4; < ' ' ' 

iud lH»<^^h!bfefctT,^^btfeh (iai^tJeS ire actdrs/^i^d 

paay take traverse; upon tra^^^p^ ^1 p^^^l^i^. 
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If a plea be ill pleaded, atid the (jf^s^to be 

imjHX)perly raised, the Court wiB direct 'flMt it 

shall be amended, {Newson t. SaUftyy 7 MoA 

70). ' " • • • 

Trial by So a defendant may have a trial by phiviso, 

proYi8o. ^j^jj^^^. ^jjy laches of the plaintiff, (1 TkUPi 

Pr. 780> 
co«t8. As the judgment is, so wiHbe the codts of the 

application, and the proceedings attendant ther^ 
on, judgment shall lie to recover the sam6. If 
the verdict be given for the pteindifki such de- 
claration (f. e.f prohibition), then a jury shd 
assess the damages, and the jodgtnetit shaU 'bt 
for them also, but whether the jury do or ddm^ 
assess damages, the costs will be given all th^ 
same, (76,). d 

Case, when Where a person has his rule made sbdtifik 
S^tute. for a prohibition, and is not pt)t tb-td^iof^'^ 
case is not within the statute, {Reai t; Xi^n^, 
1 Dowl.P. 0.440). ' ' ' -^'^^^^ 

Costs where Nor whcrc the prohibition is grants 'ftr^ 
sake of a trial, as to try aparodhiifl^*boitt«lfitf^; 
the costs incurred in the £ccl^ifltiitiGM'@dtftY, 
before prohibition, will not be aMo^^^y'^iWW. 
viond V. Yardley, 5 B. % AOoL^SS). ^"^^ * '* ^t? 
Wrong con. Prohibition will lie when the 'E^tesiteflMi 
fnAct^o"**^ Courts construe an Act of Paifiain€^t> lil^% 
manner different to that alWed %yihe^eoiiiidtfli 
law Courts. Lord JBtknbortmghisHter i®*fe!Wing 
the various decisions ^hich IumI ^j^lg^ i^ielbK, 
mentioning partlciiIk{y^6^^'«^i«ihJ^>^^ 



itized by Google 



Parliament. 



,.. PHOjE^^RJTlON, ^ 199 

Jii4g€Sv^^d g^n i^eiK ppiiupr^i) as Ej/re, C. J., 
in :tiipf^y.}C^fi94eflj4 Tqrm Jtep,-, 382 ; Lord 
J^yghboro^ghxm JR%fner.y^ Atkins^ 1 H, BLIS7, 
and Mr. J. Buller^ in Homes. Camden^ and Lord 
i^^^f»iii ^^y. Qmd, Faughant 306 ; and he 
0i^g^\ ^* that |6r tb^se reasons, and that the rule 
may be laid down with more precision, and cer- 
Mfcly, in wh^t i?aa?8. the Court will interfere by 
pf^Jii^paix after sentence; to correct the mis- 
qonstniction of aq Act of Parliament (supposing 
i^iio.li&Ye. been imscoDstrued), as well as to con- 
^j4^ whether it has been misconstrued in the 
pire^^i^. instance,, we think it fit to order the 
^jai^l^^ to declare in prohibition. Gore v. Gap- 
p(^ry.Qlerk,^East, 479, pt rph. 

In the case of Lord Cc 
4W^/?,, J.j 8^, « if it w 

^t^,peq[)i^d question, T) . ' - 

^.Appeal ^d niisconst 
ment, I should desire fu 
^a^^^wities, particul 

4M9^t Wd Werny^^ v " / 

f^p§^ ify^,c|{^ufuqa 1^11 it, pot being at present 
#4^19^9 ^9. ii^Jined to differ from that given in 
the Court of CommoajPleas; but I think that is 

J^cJ^V cqmp«tent to this Court to examine 

j}^ q^^^j^^fifxi^,'^, ^ Siost^ ^^6. The matter is now '\ 

ffSfdtmtl^.af «W^ in the te^u 

:5nr)i^§h^?'yi» a.^eolw^tionf for a prohibition it where it 
fiXfl-^^m^ J&i ttfc plaintiff, that he hM been ijSme'd.^* 

tKte«tt«|d.tSi1^<l^^^^l^ Court, 
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461). \' / .' (^ ,A^\vOT^ 

Refu8*!w ! Refusal of the Spiritual Court tip,4elivf|^to 

oJntei^^ tbe def^(kot a copy of the libel, <i«q^x%B,te 

': ^ ttfi statutes 2 Hen. 5, c. 3, and 2 &, 3 |i%D(fe 

CijlS, is the gi^und of a prcAibi^n wbielii^iHi 

ismi&f quosque^ ^d after which the Spifj^fffJ^ 

C(puct cannot proeeed un)til a copy isvg^Dj^g^ 

Refusal to 6^6 ftfao if tfa^ pcocecdhig be c« #«a*- tfefflft 

^d merite ^ caniu^t bft a pr^iUtion for denying tlfejc^b 

jSfabdf M >ftndaitit a ,cQp^ of Uie Bbcl, and the |pe^;3l$^$^ 

.^gi^tbers .{£rA furohJbition for the refusal of a o^ 

of'tlie ybeVbe'dj^ai]ged| Aere uiagr af 

he. a( prohibition. upon the meril^: rbul; p^ 

bitien^ % a xcfoeal of' a <?opy mU(tn]^|6i|p!$b 

mad^, unless an affidavit be made (^^tfa^^refn^ 

(iCom.'l% JF. 15). r '^Tilioini 

Joinder in If scveral libela be exhibited againpt^^^^l^ 

prohibition, j^ a matter in which the Court hath Do|t<Q|g0i<- 



'tmii.-oiq J ,^a 



.'lUlW, 



>ance, A. and B. cannot joioi in f^ ] 
sQ also if the plsintift -be .se?erftl /, , , ^ .x)aBiJ8 b 
7 When two qv more we. alk)^if^4 ><^ /fW^oifti 
prohibiiiott and o«^di»Sntb^imJ 8)l^lJ(j;H>tiiJl>^8D 
for they o^^y 8eefcj^9>jbp(jiiiQb«lg§4i ^G6%dPii!i 
162, ««(;{ vide Yeh. 128^ (^^, B.> 
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^"38!l|ifestRftl i^^riiftlceC^in ^'ceSJt^ Sfrt^lj* of Practice of 

ifeifepBr* e8^tftti^^«¥[ ifit^i^'^W pioblbit ^y ''*'"' '*" ^^^ 
pfa^eBl*^»c^Wla% Mtt ah ^fccteeiwefeal suit, 

tfi^ft^^iS^rfr^aW df'tHe latfd, OP ittwiifesteaiy 
oSt "fef We •^urisdk^tioh of the^Cbafrt, (JSa? parie 
Smyth, 5 Nev. 8f M. 145). 

^^Oa^'at 'io6tion1br a profafibition, the Codi^t are insut m . 
iSit 5)60113 t6 wait until tlie soit in the l^rittwrt Jessary ££7 
4S>aWii^ ^tttally at issue ; if the latter is cteariy hibtuo'n.' 
ilt^rt^tiesS towards the trial of a question oVer 
4lHi!i'it has no jtirisdiction, {Byerlyv. Win^h^^ 
£^My%<\Ry. ©64, mpra). So, if the Want of 
jiiHl^ict Jon appears upon the fae^ of th^ ptykjesfiy . >... » ^ 
dtlPG(riirt>#IM J>rohibit the sentenire, {Mbi^tu^i- , , , V! 
Sirrth^,^'^ 'Me^. % W^h. 136); b?t it wiftinott court ^'" 
liN§^iAeithMthe^ Ecelesiastic^l Oom v^ldeeideE^cies^^^^^ 
i4^&^\f hi a matter oter whicb it^ fa^ ecbuk ^u^cT^e 
8B»£^1 tod ^ugh ft' faic<*y to afiprqpiiate^'^'°"*^'^ 
<d4tatti^^pa^tis of a parish Chun^lr be'layjKferrtban' 
t^4doi^it1ias power to grant, the Cmtt mWlmot 
interfere in prohibition, {Haltock V. Gdkhndge 
^imniiyiX "Gale % Dou>t. 100; et supmy 
•^i^teA th^ ^iritual Court has no jorisdiotioni suit at 
^ pi^ibition may be granted upon the request of ISTn^n^* 
a stranger, as well as upon that of the defendant 
biins^ because they deal in that which apper- 
tfffi^^^bt^^to their jiiriisdi^ti^^, (2 ImL%(yi)i 
BmW diie i^ eklkkdf ^a*pi^ohlbi«ioti, unleflb he' 
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depending} and therefore for af inei>e pelitioQ te 
the archbishop, or this^lEddl^^i^bttoa jtu^e^tio pro- 
hibttion quia timet lieSfiBac. Ahr. Pr&kib.^ (C})1 

Prohibition A prohibition is granted after i^entettce. 
S2?e!*"' Istly, Where there is a defbet ih the crigiittil 
jurisdiction, (u e.) where the Court faa^'iME 
When no jurisdiction over the subject matter; whether ite 
jurisdiction, jgfect appears upon the pleadings, or proceedkigs, 
or is brought to the notice of the Court cofiaCe^ 
rally by {Affidavits, for a party never comes tkio 
late where there was an ori^nal vfaM of jlttvh 
diction. 
General 2ndly, Where, though there is a general jmAi- 

' dic^tibn, it can be shown from the prooee^ngs'in 
the Spiritiial Court, that such Court haft {no- 
ceeded in a way which the law does not vmt- 
rant, either in the • '^ 

Extent of the itiqmry. 

Th handling of temporal incidents. • »^> 

' In the construction of acts of Parikauott, 
Xsupra, p. 198, Rogeti^ Ecel Law, 749), 

If there be a getieral jurisdieticm over* the 

suit, the defect of the jurisdiction must>tqq)to 

upon the feceof thepleadingis. ' " • ^ • 'iii 

Refusal of For refusing such proof as the l^mpottyQ^wts 

fj^by would allow, in any temporal ta^itteir whloh>4te- 

co!^^ comes incident to a suit within their <k)giii»ttite, 

is ground for prohibition sAei^ "s^sbtehi^^^ but 

&ft^t sentence; it dbei^ hoT go^ dhg^jMlm^f 
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fiHlteP.wUkft dofssr/wot ^^Bf^9X, by, thp Ubel^ ( Com. 
Jfig. ^^ PTohii,KV)U ....... . . ^, "'\.^. 

beypadth^ foia^to i^cj^i if elictuld extend, pro- 
hibition may lie after sentence ; as where church- 
wardea was compelled -to deliver bis accounts, 
m^.ti^ Coiirt pisos^e^ded to decide upon the 
propi^ety of the cbaiiges contained therein, {Le- 
matn v. Gmlty^A X ^ ^y Where the Spiritual 
CSourt has Jij^sdiction over some of the matters 
^haiijged on th& libels though there be others 
met which their jurisdiction is doubtful. After 
sentence it Q9u$t be expressly proved, in order to 
obtain prohibition, that the Court proceeded 
upon the, artijcles over which they bad no juris- 
didioift ; otherwise it will be presumed the Court 
aoquitlied nipon those charts, over whi^ th^y 
bud J3MP jwfedifition, (Hart y. Marshy ^40' ^ 
EIL602). 

Where the ground of prohibitiuo. is.potjoro >>«Jjct<»f 
defectu jumdittioidsy but j»rp ^efe^^^trfa^ionis^ 
)lh«'>-0bjeetioo must be taken, befoi:e. fina).. sen- 
tence ;*^d a party negl^Qtiog to.cpptisst the 
.jurisdiction in the first inst^ce, and talking his 
^ 4JimPQ of A favorable decree shall iiot b^ lallowed 
after sentence to allege the wmt of jurisdiction, 
^%ty !«a,tb&.g^oupd of a probUutipni unless the 
idlB&otx^appf^^s.upon the pleadings, {Jtog. EccL 

.1,(1 L^dJkf§^!w^W.s^d^ .*f Ifaparty comes for a 
n;pNobiib^Mii^ b«^^ s^nteui;^ this Coi^rt willgrant 
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it fcr i^a j|«^ 4rf.t^ <rM[: thfiria-^ft^rWi^tlw 
late." {Fully. Hutchins^ Cowp.^,i!i^)t,,\f ^ ^\\V^ 

1 Lord^6(y«. 435. Tbe UbQbw«$.ftMM^P% 
a custom which was <lenied^r$Ddr the d^<^i9^:i^w^ 
castoDMiv ^ig^instthe custom ; apf^licatioD 9fx proifcuibit^n 
oocw^n*, ,,^^ ^^^ custom OB Qo cutftom fc' triable al^rtewbi 
bi;t the Court held that the pl^mti^- ^uadtt^^. 
tl^ir lihel upoa a custom ^ich would toie^.b^Bt 
wfiU grounded, had it not been denied ; i|^,.|b^p 
siiboiit to the Cfiid, and the custom £f£pKH^ 
ag^nst them» prohibition sh^l not' go, 8^r fi^(^, 
design was ^nly to excuse the ixwts* v - M^nc 

Disobedi. ^)4^^hed4ence ^ a prohibition is a- copte^t 
p?^ibmon. Oif^ ^ wperior Qourt that awai:ds itr #iH}fii|^ 
Pjjnis^ai^e by attachment, which m^e& :agl^g^ 
tl)p^,f4,u^,,^drtbe party forproqeeding; i»9d4fri 
\f^^,ii>i5p.^SB subject to fine, andimpwQpmeBlff 
(4*. N^ JB^ 4P). Such attachment may beaF^VlM) 
agfy^fl^ p^ri {Bac. Abr. « ProMbUm " (J^ 
%oq5iediw»«fts^ ^ writ is delivered, 13 %miil^ 
te(ppt,.,but sjUUit.is a matter examinable, w^h^j 
thj^jjjpart h^ jurisdiction, or not. IfitJbf^n^fcE 
tl^ , Court. wJll prohibit finally^ and gii^i^sacis|N9f 
tipp ; if the Court has jurisdiclio% the pwtybif£ 
i>p^ p hav^ damage^ bMt if thejr.bav(?in«t, ^bM 
aiqted against the pix)bibitionT of ^(^, la8ti[iaiMl'> 
dope the party T«(rcw^. t If fa t<^F ^I be.«gicn 
tu^d Jor *the saipp^ thing, tianf«M«(chlP^ftt> lj(Mtfi 
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^A^ 'phjhtbltiOfl^lA 1ttiehdi^3 tei^l^pfhg ' every 
06Uft '«4&;^4T»\ird|>a^j^m%(IH;H(>n; tod tbe^law 
B» lof fM^dlMbttidns cm 6tAj be ^4nged by a^ of 

■^A. w^'tiu^ in t^ Spiritu^t Court for dk^sistax^^ ' 
tiftlrin^ tk perdoiK in hi^ ^eat at C^rch, anduutio^' 
s^l^c^ed for a probitiition tbat be purchased 
ah 'ancient house ih the parish, wkh the seat m 
q^tiedfidB, to him and ' his heirs, which was 
ptelMled below. {Per cunam) This is enough to 
sSow 'that the temporal right is in question/ 
prohibition was awarded, {\ WUson^ 17). ' 

^f^ prbMbhion, siirmise that A. wa* isei&fed ;:^ ;\ 
oFthe taahor of B:, ahd that he and thttSfe #hbsif ^ ' " ' 
eMKtes he had, had used, time out iif 'liifnd', id^' 
MM^ A ^feuliar pew in the body of the'^^rcafj' 
arid that defendant by stiitin the EcdesSkiticar 
dottrt bought to dispossess them, (Bod^iif -^ 
5tilfe^, Hob. Reports, 69). Held no- staflSffttat^ 
grWihd 6f prohibition, thbugh the fi^^lto^# 
th^'€»itlrch, &c., is in the parsori,/^^^*^*? 
add'^rej^ir is common to all the pBTiHRbmi^^ 
AnAibf^VKi^mg of confusion, the^stHbutlictol' 
alid' disposing of seats and chargeii df rejAii*^ 
b^dnjg tb-the^ brdindrj^, tod Uieriefei^ ho than' 
dw< chftHbiigiel a p^^likr^^^at M^ithi6iJrt'^p^%F 
reriWft.^^^IP'it ^htid b^n |)teidrib^ ithkt ;AV,^ 

tift**i<*#p'of^%iW,*^%t*ii»^brfy'<toit'^aia'T^ 

tain the pew, and had the sole Us^^oF^I^ 
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the preaoriptioa might -bene stood, an^ b?en 
a warrant for a prohibition, though the pew 
waa in the body of the Chvyreh. And ao it is 
in the case of an aisle, or chapel a^jpiniiiig to 4ie 
body of the Chuirii, whether it has bee«i tnain- 
^ tained by the whole parish, or by , particH^ar 
peiaona. 

A Court of common law is not bouod* to 
wait until a suit is actually at issue in the 
Spiritual Court, but where it is £urly to be seen 
that the Spiritual Court is really progressing 
towards the trial of a question over which it 
When pro. has uo jurisdiction, a Court of common law 
may be is at liberty to interfere by a writ of prohibition, 
and remove the cause before a proper tribunal 
{Byerly and Windm^ 7 Dowl % Ry. 595, et 
»eq.). 
Declaration A party has a right to declare in prohibition, 
tfon! Hffht and the Court will assume, that if the defendant 
finds that he is wrong, he will submit, and re- 
fuse the declaration, and then the Court wiU, 
on his application, stay the proceedings. (Lord 
Denmariy C. J.). 

It is not quite clear that the (vourt could pre- 
vent a declaration in prohibition, because, if we 
made a rule absolute, and the defendant pro- 
ceeded afterwards, the other party would have 
recourse to a declaration in prohibition, which, 
before 1 Wm. 4, c 21, was a qm tarn declara- 
tion, for it supposed a contempt, for proceeding 
after the writ had been delivered, (Coleridge^ J., 
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^r«, p. lt^7; Rftgina v. I%e Judge of the 
' J^iid^pal and ConsMioriat Court ofibeBiskop 

of lAncoin : Mennmgtm and Am^hef v. Dolby ^ 
' 8 JuH^t, HS5)* 

The case of Burdtt v. VeU^, (12 AdioL ^ 

EHis^, 238), when the above ^ms argued, was 

relied upon by Mr. Kelly y counsel for the de- 
^fe^dant, (in prohibition). 
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APPENDIX. 



IN THE EXCHEQUER OF PLEAS. 

LousLEY V, Hatwabd and Another (a). 
(1 Young Sf Jervis's Reports, p. 583). 

Case for disturbing the plaintiff in the possession a pew in 
of his pew. At the trial at Gloucestevy before & church^ 
Lawrence, J., the right to the pew was claimed by j^^^cHbed 
the plaintiff, on the groand of reparation and en- toa^t^to a' 
joyment for a considerable length of time. The Sj^JSirish.^^ 
pew was situated in the body of the Church, and 
the house, in respect of which the plaintiff was, as 
he contended, entitled, was not within the parish. 
A verdict was found for the plaintiff; and at the 
trial, Mr. Justice Lawrence, in answer to an ob- 
servation made, that a prescription might, under 
such circumstances, be good for a pew in the aisle, 
but not in the body of the Church, said, he saw no 
substantial distinction. 

A motion was made to set aside the verdict, on 
the ground of this distinction ; and also, that the 

(a) This case is reported, almost verbatim ^ from notes taken 
by the late Mr. Dauncey. The MS. is in the possession of Mr. 
Serjeant Ludlow, to whose kindness the Editors are indebted 
for the means of submitting; an important decision tQ the attei%- 
ti<m of the Prof^^ion. 
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right, either by pre«cri|»tioQ or fJEwmlty, could osly 
be appurtenant to a messuage in the parish^ , ; 

On the part of the plaintiff it was urged, that a 
seat in the nave, or the body of the Church, migbl^ 
be prescribed for as belonging to a house, or in tb^ 
aisle, though by an inhabitant of another pad^* 
1 Gibs. Cod. (b) ; 2 EoL Abr. (c) ; and Davis v, 
Wiits {d)y were cited. 

That there was nothing expressly confining the 
claim in the body of the Church to houses within 
the parish, and no substantial distinction betwec^a 
that and the aisle, reparation being the ground of 
the right, which equally benefitted the parish, whii^ 
was bound otherwise to repair, whether it was pver^ 
formed by the parochial or extra-parochial daimaotg 
A parishioner has no exclusive right to st, f^^t jn 
the body of the Church, but only by presoripti^ 
grounded an reparation, and that as ann^K^ to..i| 
i^otise,. which an extra-parochial claimant mi^ h%i^ 
|» th^ aisle* Davis v, WiUs. In B^rrqWuiYf^ 
J^m (^)r a prescription for a seat by an infifj^ii^ 
of another, parish was held ill, unless he prqsc^^jl^g 
for the. aisle^ or pro sedile, or shew that h^ W^^^ 
repatty which after verdict would be int^n^^* M 
this were a contest with the ordinary,. ^M^ 
evidence might be required, but, as again^^ wa^pag 
doer, enough is fMroved. Gibs. Cod. (f); ,J^e^f^ 



(6) p. 197»Ed. 1761. 
(c) p. 288, 
\d) Forrmt, 14. 
(e) 2 Keb. 342. 
(/) p. 222. 
(0) 1 Wils.326. 
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APPENDIX. 21 I 

In ^ocks y, Booih (h), the words ** a home in 
the parish,** were only used by BuHer^ J., beoaose 
the fact was so in that case. By common right 
the {imrson impropriate, and by consequence his 
farmer, ought to have the chief seat in the chancel, 
becaitse he ou^t to repair it ; but by prescription 
another person may have it. HaU v. JSiHs (t). It 
is true that the land is chargeable for the reparation 
of the body 6f the Church, but that affords no argu- 
ment why a foreigner, proving prescription and re~ 
partition, may not have particular privileges. The 
parishioners are, unless the contrary can be shewn, 
liable to repair the aisle ; Frances v. Ley (k) ; and 
if SQ^ and the Ordinary can appoint to both body and 
aidSe, why should not reparation by a feigner give 
t$ie right in each ? No distinction is made in the 
fbtm of the license to erect pews in a chancel for 
Ihe "better sort" of the parishioners, between the 
body and the aisle, the language being, " whereby 
others may be the better placed in the body an4 
me ^ the Ohurch.** 2 Gibs. Cod. (i). And so 4n 
Abtfe^ 17 of section 4, ^^ processus in ^musAi^iMs,*' 
the decjree is, " that the pew, which was built by, 
ikc. ^hall continue and stand still ftnr, &c. whemo-* 
f¥et ihey shall please either to mhabit in the parish, 
irt*46"come^te the Church diere." So again^ in the 
diHAi^^i^rk (m), the following fixtm h ^ven : "Zi- 
cenHa familuB ad frequentandam aUam eceksiam 
tjuam suam paroehialem, ratiane vicinitatis ;" then 

(A) 1 T. R. 428. 

(0 Nay's Rep. 133; Buls. 15!. 

<*) Cro. Jac. 366, 

(/) p. 1464. 

(i»)p. 1468. 
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t^e ^ri^ of the rigb!Hi^.|;l|§ p^^i^f^j^^v^f^ 
W>)fcf»g 40^ sbew iHMMi.^atE fii^fiunifai^i?^ ^) was jj^ 

<J*^i»f »t^t, nc«^>*gia\«idifif ,^bfB ^j^poi^ <^,j^a 
ste^wH^t;^j^>ligiCf6a^9xv<Mr<»88i^^^ 4Wi?^ 

!!ia4f feH?(if9«?ql8»^'*W§r there .U;fl#b;tfqg el^rfft 

biHft;i9^^*Wnft ^^^KR^hqrt iiMm%y,f8gfRfl%^ejtf^ 
^§§P^m ft^o#4-f^w^^^«?tbat m^Q%5lyp%%Wite 
tl>ft>Pwe^ %ewe|,.ghu^l|^8,^er«,foiwis4e^im»te 
by Lords of. M^mm i ^^ P^^Jm ^9 W^^'ftiiiiW* 
tha^^arU^fil^^.^t.^t^Qj^ireduced to the exact 
circuits and boundaries by which they are now 
known, and parti^krl^ f<^r tc^kaiaistieal'^lMolelH ; 
that when Churches were first feiHlt,"^ ceffaflh fei- 
met was a%ed^.^r wh{|k Ae .^"ftciatjng giiji% 

(ft) Macdonald. 

io) Vol. 3, pt 2, p. 1121.2, edit. 1726, 
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vision, not a parish, in the sense in which 't*^' iSdW 
understand it. The boundaries of parishes were 
siffl^l^toS^ fiife^ fliel fbbiidiMoii WCh6t»fe1kes r and 
tHo^^ efeia^ik^Siaal^^ma^/^ftJ«to^^ b^Tongbg t^ 
€W*heri« Ih^lr^fitrfl" Jlistilfttiki, R*V6 b^n h'm^k 
iHael^vaHeid; arid* fh iftAny cases ^abridged and hs^- 
i?d#^a,J#he?if neS^€liurch«j8 were hmlt (^): WiW, 
t\^ii;^^ ^€f'no# Siy that the mmps of the hotrte 
oi'tl^^Htat^ to ^esptect of which Ihis pew is claitaM, 
did* lidt h^ild or enddw th^ Church, or some part 
6f let ^ thtft this house, though now not witHih 
ihe'^^b, adcc^ding to its present boundafrie^, W?is 
not fbhii^ly within the eeelesiastical limits Of th^ 
€»frrih"? Very probably it Was so. Biiit VHhoiit 
gmbg ftt^er, it might liave been so, and Waffs 
stiflteient ^ iot we are now only upon the qiiesiiiiti; 
#lie^[^ a pei^on can, for a house otrt oFthd^^^sh, 
p^mtrm' fbr a pew in tbe body of th^XSitiiVcfi^^rff 
wh^Hlfer^ tlie prescription ihust tif nece^t^'^fe Md 
TftPHikV-Tiie history of Churches shfewrl?h^*c^fli 
^tf: ^ The distinetldn betweeti Hpt^t^ii^^ ik^€ 
hd««ffMiu# of the parish for a pewln An ai^le|lj}if 
Ml itf the body of the Church, is mei^ Wdd^^ 
dAiWt Vfr^questioti in some of thfr bodks ; Ufit^t*fei¥ 
is'^ ^aafe in support of it ; and there i^ W dlk- 
lS#ftion-ih thfe reason of the thing itself; ' '' 

^^- - ' The rule was discharged (rj.*' 

^f^t ^Uah, v«l 3, pi. ^, p. 1 120, 120^. 
. jC^)%U., 1212,1213. . . 

(rj See the case of Bj^erky v. Windua, 7 D. & R. 564 ; 
ST, C.^ ^ S. 4 C: \ ; Pj^mY. Oorwin^ Moore^ 878. 
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214 APPfiMaix. 



DECLARATION IN CASE FOR DISTURBANCE OF. A 
PEW RIGHT. 

In the, he 

The day of —— , a. d. , 



(a) To wit, &c. For that whereas the 

plaintiff before and at the tioae of the comiiiittipg 
by the defendaot of the grievance hereinafter men* 
tioned was and from thence hit.herto hath hetm 
and still is lawfully possessed of a certain mefisoage 
or dwelling-house with the appurtenances situate in 
the parish of A. B., in the county of C. D. (b\ and 
during all the time aforesaid did and still doth with 
his family inhabit and dwell therein, by rt^asoD 
whereof the plaintiff during all the time aforeaaid 
had and.stUl of right ought to have for himself and 
his said family so inhabiting and dwelling. in the 
said mesauage or dwelling-ho«iae with the appvr^ 
tenanoes as aforesaid, and as to the said messuage 
or dwelling-house with the appurtenances beloi^n^ 
i^pertaining, and appurtenant, the sole use^ occm* 
pation> possession, and enjoyment of a certaii^ pew 
in the parish Church of the said parish of A* B. lor 
him /aod them to hear and attend the oelebraitiQa 
of Divine Service in the said parish Church at his 
and their free will and pleasure, yet the defendant 
well knowing the premises, but intending to ii\pire 
the plaintiff and to deprive him and his said family 
of the sole use, occupation, possession, aad- ^iij^y*^ 
inent of the said pew, did, whi!st the plaftivfff^fthd 

(a) Thev.enuei»losak '■'- ^^ ' •« 

(6) Should be the same county 10^^ ^mw.' ji^' ' 
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his said family so inhabited and dwelt in the said 
messuage or dwelling-house with the appurtenances, 
and was so entitled to the sole use, occupation, 
possession, and enjoyment of the said pew as afore- 
said, and before the commencement of this suit, to 

wit, on the — ■ — day of , a. d. — '• — (c), and 

tth dtirers other days and times afterwards unlawfully 
:|ftnd without the leave or license and against the 
will bf the plaintiff) enter into and continue within 
«he said pew during the celebration of Divine Ser- 
vi^ in the said Church, and thereby greatly dis- 
turbed and hindered the plaintiff in the use, 
edeupation, possession, and enjoyment thereof, and 
ilso thereby then unlawfully prevented and hin- 
d*et^d the plaintiff by himself and his said family so 
Ui^biting and dwelling in the said messuage and 
dunelling-house with the appurtenances as aforesaid, 
frbin sitting in the said pew, and from having the 
s^i use, occupation, possession, and enjoyment 
t^reo^ in so full and ample and beneficial a manner 
^ he otherwise might and would and ought to 
hav« done, and thereby then otherwise greatly dis^ 
r(¥t*bed and molested the plaintiff by himself and his 
i)^ Ifamily in the use, occupation, possession, {md 
^iij^ttient thereof. To the plaintiff's damage, 

' '(f) About the day the disturbance was committed. 
V :(«f) .Wfacn the fticalty is to a man and his family so long as 
h^^resides within the parish, (supra). In such case, the right 
ig, ^otta^fturtenant to any particular messuage^ but exists so 
long as he to whom the grant is made is resident within such 
parish. A count to meet such A State of iads may. be easily 
framed frwv,^jlfcQ«e. . , 
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9JtchA»ATiom IV qA8ii ,4j^AifBT THIS ommM^ff 

MOm l>I»T|n|U|fC£ 0? A >»W 9IQHT J?¥ jWlr 

The d«y cT-— - a.o. 1845. ^ '•'^ 

Middlesex to wh. (a) For that whereas the defendiu^ he^ 

t<^Nre, to wit, on the day of ^ — - a.d. -^-U— fi»^ 

and loi^ before was, and frbtn theace MtMM 
hath been and still is, by Dttfne Provtden<^,* VM 
Bishop of the diocese of — — , and by vhtue tUSk 
said rank, oilce, and dignhy, he dUd dut^ iSt tft^ 
time albresaid^ and on the day and year Irfotft'lflBF, 
exercise the oflice and dirties of, and then -#ii;"Mi 
ii the ordinary of the parish Chnrch of -^^-^ W'lK 
county of — -(c) within the said dioc^s^. *'3tiM 
whereas also the plaintiff befbre and at the*tMl^lif 
the cominitting' by the defendant as SQ€i& <»^MIi^ 
as afbressid, of the grieranoe herebafl^ te cAtM il i , 
was, 'and lirom tlienee hitherto hal^ been tSti ktM 
H seisM In %{s de^sesne, as of fbe, of arid in st mfcil 
ancient m^sU^ 6t dwcfflng-house atkf p)rMiftl% 
wiiii t^e ^p^r^anees, situate in the ptt'iah, e6i3^, 
and dioeese aforesaid, and therein wftii hiis ^imfy 
during all the time aforesaid did and sdil ^otiW- 
habit and dwell and by reason thereof the (MMIl 
and an those whose estate he now hath doting liMfe 
tine aforesaid and at the time of the coniflt1MS^I^f% 
^e defendant of the said grievanee he icinil Mr 
flsentioned, had as to the said ancient nesaiMige Id^ 

... ;- wOd 

(a) The ventte is local. 

(») Tha (liy of the diftWbsiKW, (» Ototit it "'^ '''^ 
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dwdBng-boase and premises, with the appurte- 

rf&ii i&il Whljreoif^hfe iiSWory'<lf'tftati^is%cA to 
tibe coDtrary, and still of right oughf t6 %ave for 
VaaatM and themselTes, and his and tlteif }A«fly, 
reapectiTeJijr inhj^t4tiog n)^ ^^welling UHf the said 
<PfBJyilt^, i H # ^ i W f tfc y 9t ,tett^>»efit and |M*emi8M..with. 
.<#r apfm^^p^ancesyv t^e^^e us^.oociHPiti^ii^ IW* 
MmHVf^i ^d enjc^i^nt ^ « 4)enain..pei^,i|) the 
fl^h.,Chw?ch ^f ^*---^ afor^d, to h^ m^i 
HlQi^, tl^.c^hrntion of Divine Senr^^tl^iei«il% 
1^1 ^ 11^4^ ^tir 6ee will and pleaaiure^ f^ l^ 
MM^'1^ "i^ sfil^ us% ocenpationi po«m^p» w4 
mbXIN^^^lif ^fore^id, d»e plaiuuiff.andijaU.t^iopa 
^Qfp. eatatfi.he <^^ b(ith» as a%e«a]4,.^pm iimf 
gft9^^^^[mm^0ry pfmm i» «ot toi^bf,i9<^ 
itgr^lith^i^d^w xynairBd imd »ain||iqfi4^^ 
|«Bfc)j$^^>^Jtfe4 ao4 ac»H^<ipei*and.fiSii^.?i^ 

mi mk <*fi^ ^M .Aould b^,<»f|cffiwiyfc,,j|t ,W^ 
m^-f^^.m^ ^prqE»«B. <5qpt«,,§J94yfil|^NMf'f)^^|l» 

,i^.ii¥% 'weefit. ai|d,c<flw^i^9cii.»ferH4m fmpm 

4||l|^ feipil^. 80 inbia)iti«g pji4.4ir^l|i^,f^ ^ 
W*:j#P«fiP*r^ #ei#aail Qr,d^|#Bil|g,l|fp8^,^^ 
jHTiw^s^ juth.tbo ai^[Hii:teniMii<^« 1?;^f|i|^4efefldr 
4im9i^fu^pTdinai^ as aforesaid,, weU fct^orwing^the 
^gf^fmm^yhvA intanding unlawftiU^ to ^jmre. tiy$ 
jgjlu^j^ ^d t^ dfyRiiye bixn, wbil^ tW plaii^ w# 
V:^pi^^ i^^;$4i^ ^niQient qi^sj^aill.or 4w«ai9^ 
boiMe and premises, with the appurtenances as 

•***^*^4! J84 JiP¥WS^.^*^i 4^?l^ Ikeffyi of the 
said use, occupation, jftHoy\(>iiuii»A ^n^^yment of 
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the said pew, to which he was so entitled as afore- 
said heretofore, to wit, o»,tl^fi— day of j afore- 
said (c), and on divers other days and times after- 
wards between that dfgr and the ^ommenaeiiieat of 
this suit, ttixlawfu% and without the leave or license 
and against the will of the plwitiff entered a»d 
caused and procured divers other persons to cmtctr 
into and continue in the said pew during the cele- 
bration of Divine Service in the said Churchi iHid 
thereby greatly disturbed the plaintiff in, and 
thereby hindered him and prevented him feom 
having the sole use, occupation, possession, and en- 
joyment thereof, in so full and ample a manner as 
^e ought and otherwise might and would bav« elf ne, 
whereby the plaintiff could not, during the tin^ 
aforesaid, have the sole use, occi^»ation, posaesslon, 
and enjoyment, of the said pew for himself and his 
family so inhabiting and dwelling in the siud ancii^nt 
ipiessuage or dwelling-house and {nrembes, witk the 
appurtenances as aforesaid, in so amfde and beoeScial 
« manner, as he otherwise might and ought to>4o 
a^d yfovJid have done-, and thereby then. otherwise 
g^eaitly disturW and molested the plaintiff in the 
use and enjoyment thereof. To, &c. 

(c) Iky of dittctrfaanee, or about it. ^ - 
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AFFnanxK. '219 



; - SCOTCflLAW.' 

A short digest of the hiw relating to pews In 
'Scotland, has been appended, becanseit was presumed 
it would be interesting, if not from its pbsitire use, 
irt idl events from the peculiarity of its construction. 

The area of a Church is generally divided ac- 
cording to the ruleis which regulate the expense of 
building it, and whether any of the heritors or 
^eir tenants be disisenters or not, it makes no dif- 
li?rence in the allotment, or the burden of the 
expense. 

In purely Landward parishes, the area is divided 
ainong the heritors according to their value, or it 
tai^t be their real rents. Each heritor is entitled 
to a pew for his family, corresponding to his rent, 
but the priority of choice amongst the heritors is 
dMermfned by their valuations — the highest valua- 
^on' being entitled to the first choice, and so oti. 
After the family seats are all chosen, each heritor 
i« entitled to a share of the remainder of the 
ai^a * but the allbtted portions of the Church do 
not become the private property df the heritors, 
they are merely pertinent to his lands for the ac- 
commodation of his family, &c., and the right to 
them passes by a disposition of the lands, though 
no mention of them be made, for they cannot be 
separated from the lands to which they are perti- 
nent. If a part of the estate is sold, the pur- 
chaser is entitled to a rateable proportion of the 
allotment. If there was a common possession of 
the whole of the area by the owners and tenants of 
L 2 
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«a e^te, liev^Fi^ fatti oif T^hid^' likd hteh'soU, it 
must cotitkiw 9d, HHtH the «irta be divi*^d^S<r- 
<»rding 16 the several Hgiits of the {dirties. ^ ^ 

The patiHm of the Chuith is entided to a family 
Beat i&r himself, and vH the didce of ivliieh he ha^ 
a preference be^e ant^ of the heritors-^f he he "A 
haritor as ^^11, he would not be ei^titled td mo^ thdb 
one family seat, though he might to such a {)6r^Stiti 
of the area, distinct from the &mi!y seat, as would be 
equal to the extent of his property as Iteritor. 

The minister of the parish is dso efttided to^isi 
pew for his &mily, as near the pulpH as possible. 

Some seats, generally those which occupy ihe 
place of t^e communion table, are i^ppdhrted f<tH^ ^ 
poor« 

The light f)i occupying the famUy seat is ex^^ 
dis^i'^e, and if the heritor did not occupy it ItimselfJ 
hd ptobsMy would be entitled to let ^ 6r^6omim^ 
Itloate^^he right of sitting therein to an/persdn^e 
plmsfed, «ertamly if he be a herit6r or i^abitant'^ 
tlie parfeb .* over the other part of the area he 1^ 
Qdt th^ same power; his tenants are eh^^tl^'^ 
sitiit^^s herein without payment of re^t 4br 13^ 
same^ ftttd he asmnot^ let to their ekclusibn.- '^d^ 
rally, all the persons dwelling upon the heM^if^ 
lands «re entitled to sit in the are% wheth6^ ^i€f 
be tenants or sub-tenants ; and if the area^i^let^ 
be insufficient to accommodate them, thfe he^or 
has no right to appoint, but they who fit«t ^presi^ . 
themselves have a right to the sittings. — ^ :^ • '-^ 

The property m the materials of the pew eoiitSil^ii 
in the heritor, and he may sell tbemi^^^tbiglf ^1^ 
cannot aUenate the pari of the area npod wiMkn^ 
is built. 
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u ^i^^e^ tbepuriab i$, p«r% BuTgb wad partly a 
L|n4sF9ird,dUl3ripV t^^ ^^ ^i;peQ6ie ^building tl^ 
Church UbQ^oe by tb^t filers a^d berilo^s join%, 
^n^rl^^asef isi^UQttedi9ceprdiq^y. {Il has been 
{^d,;tbl^,^er^ tbe fnrea ba^ be^* by immemorial 
ja$^e»,p9S8fi«^d lAd^fiBil^ pri:^QrtipiU3 by tbe tawi» 
f^T^ t|^ la^^T^ard berltioi^Sr i^bat sueh state of poases^ 
^^ppuld not, be disturbed; but it is said^ that 
3^|ijPi^J:^e^^si|cb a^ effect would be giyen to the usage 
is moi^ tbaii 4oubtful). In cases where the «oip* 
fn^fiif^i)f^ Burgh are to have a share allot^d, Aey 
are entitled to a seat for their magistrates. 
,, . Jn Burgh Churches, or where the parish is partly 
j^g^^. ^ partly Landward, in that piu^ oC ;lhe 
Church which appertains to tbe Burgh, the magia^ 
ti^e» Ts^leyj rent few certain limited, pufpoaet (if 
t^^fu^tice b^ saactiooed by immemoriid iMage)i 
^]^,fliu|rt not make it a flounce of profit. < fi^r, thii 
g^^ral ^P9d of the Burgh, ^t. muai ^xulusiifelji 
fspn^^eit to the maintenapce of tbe fiib)^Ci6£.iA<^ 
^^i;9)iy. BffA^ the, defraying of tbe^expeniea^jof tbe 
pjiljVw^dina^ce, (if not otherwise pwwWed ,for by 
^fy)^i^^4^ding. the stipend of the mittist^, frhere 
Gup^^timds or othar local taxes ar« appointed for the 
pif^;piqm: for f^^y other purpose^.no length ©f poa-« 
^€^0^ mAi giy^ the right to levy a .reutal i^khei 

^,.4f^ ({ia^ward parishes^ or the landwm^ pan of 
S)]^^b^ fl^ J^diwaid parishes, the heritors have 
no right to levy i^«t, §ff^ if tho j^oeeeds are to be 
WPB«ffig;^,foj?,.ef(Clfl«fti^A^ pi*rpo#es. The dis- 
^cf|o»,^fipnMf^b^|hat«? Iwdward pawhea the 
i|i|»ft*wofc.t;^ §iws^ isk pTjftyidi^d fftruoiit rf^tbft 
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tiends, and by law ^ haiton were buithened 
with the nudtiteiiaiice of the €hiit«h. The tattffBr 
tracy of ite Bor^s were not liable fbr the stipend 
of the minister, and hare no definite means secured 
for « operating th*ir itlief" from the bttrthen of 
upliolding the fabric of 1^ Choreh, and th^elbre 
acquire the right to charge rents fo^ i^t pur^dse 
by prescription. If a Burgh be divided into several 
parishes, the whole (with respect to the exposes 
being pud out of the seats), must be treated as one 
parish, and the levy must be made as for one 
common fund for defraying the expenses. 

The magistrates of a Burgh, if timely challenged, 
could not sell or dispose of the seate allotted to the 
Burgh. 

The sheriff is the proper Jodge, in the'firstln- 
stance^ to determine the appropriation of the Seat^ 
btit in a case wherein the Kirk Sessions had fdr a 
long period been allowed t6 act as managers' of the 
parish, and to dispose of the seats, the ObitfK 
recognised their power to pew out a part- of the 
area, and bind the heritors by th^ agrfe enfen ts. 

The subject is brought before the ^heriff^in a suh, 
termed a process of division, which may be'in^stM 
upon by a single heritor, in which case t^e i^ciriff 
determines any diqiutes, and finally decrees, M^j<f6t 
to the Court of Sessions fbr a revision, if^necessary. 

If all the heritors agree, they can msi^'a vallfl 
division withoat the help of the judicattiJ*e t f«t 
imy heritor not consenting may aften^todi ^fl l€ft| b 
it, and insist upon a procete fbi* a* dlvtfiMta^bWI^ 
a certain state of things has e»sted ftjf* a^Uff^ 
period, thottgh there be ^ eviSbnc^ i't^jlUDt 
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dxYmm will be ^r9s^Illed r l^ if tberf be vno 
g^rouods fep pr^si^paing sack diviai^ua, t^fwgb it h^;^ 
been persisted ia far a period of ibrty. yeiMrs, it will 
{lot so fix the r]g^«8 to exclude a legal divisioiL 
, Such are the ujBoal rule8 which appl^r to the pews 
in Scotland : there are some few excqitions which 
pt^tii^dar oasea have introdoced ; as where on. the 
rj^biUldiag a Church the parish agrees with the pro- 
prietor of an aisle to allot him a portion in the new 
Church, equid in extent to the aisle^ and though 
there, was no judicial division of the area, the 
agreement of the heritors was held to be sufficient, 
»ud in the interlocutor of the Lord Ordinary the 
pioprietj of the. division of the heritors was re- 
cognised. 

So abo in the division of the Cathedral Church of 
$|. Anckews, the Court appear to have re^cognised 
the rights of the Crown and of the University to 
a, certain extent of the area, and which recognition 
vra^ upon the ground of long user. 

^ Sq. akp in the case of Nortl^ Leith, th<?y recqg- 
nised private rights of this nature in favour of 
certain incorporations of the Canongate of Edin- 
hwrgh and the Trinity House at Leith, neither pf 
wluch had any legal residence or property in, the 
parish, and contributed nothing towards the re- 
^^ujilding t^e Chmrch, except so far as they might 
h^ considered to haive a property in th^ site and 
iiiateriajs of the old Church : the right in case of 
ti^.^fioriiora^onfr &c*, arose from the grant of a 
^l^iyel, vpA the ^te4)f which the. parish Church was 
\^t.^, Q^ the 99Xt of the Trinity House, ^y the 
p|i^ 9fj^ |Ar( ^ the pld Mrea Jsgr the Kir)c SessioA9 
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eincamstaocsb. '-■ *" si*Htfc'")'^'^n **'M loll t.r^-sitne 
If a heritor sells his ^Ittid M^«i^'lSJd>i«^lMlM^% 
the power of attaching the family seat to one of the 
lots. ■ ' .: V ' G.'- V-' ^(ldu^r:^ wr^T 

If by iitesoriptiMi ito^ posefeisio^' itti^ C<:^n£ 
veyance, private individuals be held to hi^€? \ii^ 
quired a right to particular seats, they may convey, 
or let them to others, but such alienation cannot 
be to strangers, to the exclusion of the inhabitants 
of the parish. 

Where the magistrates of a Burgh of Barony 
agree with certain inhabitants on payment of a low 
rent for ten years in advance, to grant tacks of those 
seats for such time as will repay the advance with 
interest ; and which tacks were to be assignable 
under certain conditions ; and when such tacks 
came to an end, the subscribers and assignees should 
be entitled to such seats at such rents ; where for 
more than forty years after the expiration of the 
period granted, the magistrates allowed the seats 
to be so possessed, the Court held that the magis- 
trates could raise the rent of all such seats as were 
not belonging to the original subscribers, or unless 
the holders had succeeded to, or obtained assign- 
ment from them prior to the ^' expiry^ of the tacks 
by the repayment of the subscriptions. 

So where three pews had been disposed of by the 
magistrates of a Burgh to a person, his heirs, exe- 
cutors, and others, his nearest representatives, what- 
soever, resident in the parish, it was held, that 
where there were three representativefi^one daughter 
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c^^e nftrole IMp^ luf^two af tbft* bdf tiqod, that 
fffib 3W)uJ4 tftkQ •^IJfw. .Qrie.i)f.^the pews being 
sofScient for the necessities of the Juoai^ of the 
4#»g¥er.^the.^ifol0btefjJ> h 

X :\- '; -■-' ■■■■.- ^ -.r ^ ' ■ 

This digest has been principally arranged 6rom 
^nW94^ ^V^ ^ ?^i^k h^NT i9i Seodtftdy by Mr, 
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226 APPENDIX. 



STATUTES.* 



1 Geo. 1, c. 10. 



2 Ann, c. n. " Whi»ba8 it is nec 
7 aSS; c". JJ: ^ bounty of Queen A 
The bishops' the maintenance of the 
S^^r mv^ regular making j 
of the informed, as e^xactly as 
"o?"vlr;'^"'y^ly value of the n 
benefice, ^^g^ yicats, curates, 
any church or chapel 
Britain called Englanc 
town of Berwick-upon 
aod rites of the Churcl 
established, are or si 
whosemaiutQuance is 

, \ ** IV. An4 whereas hei 
b^uptgr to the poor clergy 
oot.ft^ ta,par60us a,nd v 
aeu|atMHi or collation, ir 
but likewise to such mini 
nation, or are only stipenc 
officiating in any Church 
turgy and rites of the Chi 
law established, are and s 
mopt (rf which are not cor 
) succession^ and, therefore 
grant or conveyance of su 
as is agreeable to her sal 
intentions, and in many 
,]^qwer of tlie io^ropriato 
i . r 71 4^ witfedmw. the ajjoiirap 
to the curate or ministc 
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case of a Chapelry^ the incumbent of the mother 
Church might refuse to employ a curate, or permit 
a minister duly nominated or licensed to officiate in 
such augmented Chapel, and might officiate there 
himself, and take the benefit of the augmentation, 
though his living be above the value of those which 
are intended to be first augmented ; and the main- 
tenance of the curate or minister would thus be sunk 
instead of being augmented:" Be it therefore enacted ah augr- 
by the authority aforesaid, that all such Churches, churches, 
curacies, or Chapels, which shall at any time here- *^;'jj},^^ 
after be augmented by the governors of the bounty benefices, 
of Queen Anne for the augmentation of the main- 
tenance of the poor clergy, shall be, and are hereby 
declared and established to be, from the time of 
such augmentations, perpetual cures, and benefices, 
and the ministers duly nominated and licensed 
thereunto, and their successors respectively, shftU 
be, and be esteemed in law, bodies politic and cor- and the 
porate, and shall have perpetual Succession by such ^^Jjj^be" 
name and names as in the grant of such augmedta- bodies 
tion shall be mentioned, and shall have a legal ca- ^^^^^' 
pacity, and are hereby enabled to take, in per- and shaii be 
petuity, to them and their successors, all such lands, S?e InVer- 
tenements, tithes, and hereditaments, as shall be petuity such 
granted unto or purchased for them respectively by ^"^®* ^^' 
the said governors of the bounty of Queen Anne for 
the augmentation of the maintenance bf the poor 
clergy, or other persons contributing with the said 

Impropria- 
tors, Ac, of 
augTnented 
Churches, 
&c., and the 
rectors, Ac, 
of the 
mother 
Churches, 
are excluded 
from the 
benefit of 
such augr. 
mentation, 
and shall 
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allow the 
asaal pen- 
sions, &c., 
to the 
ministeni 
officiating. 



p^timoMy Mdftriei^'aDd dlocmvsBS^-i^hiek.bjHaiicifiiii' 

ougbt to to iff them i^eapioistiiGdjr ^aod lexdralloWBd^ 
smd which thef nd^^'^ da^ ^araeoC Iftwv befexs: 
tbetnaldng of this iLct^ iiav6)beBiD cooofKUsd to pi^ 
or allow to the retpetdsre miDifitecs oBemiaaag there^. 
aod'sw^ odwr ycarty funLor i^^aaite as sks^ her 
agreed v^n (if any i^all be) b^rtneeo tke s^ 
governors and such. patron or in^nvpriatory mpem 
making the angmentation, and the same are and^ 
shafi be hereby perfeody vested is the mimsl^rs 
OlRdiatiiig in snch augmented Ghaicoh. or Chiq^ 
iBspectively^ and their respeetive snccenDCs. , 

No rectors, i V, Provided alwi^s. That no suck rectDr^op victti 
mothe^ ctf mieh mother Ohorch^ or any other cocfe»siaBlaniil{ 
be Ss**^ *° I»Mon or persons^ havmg cure of soub, within dur 
charged parish or place where such augmented Ghiscek tm 
soZsf'^^^'^C^^P®^ shall be situate, or his or their successors, 
shdi Webybedi^^Oedordijohargedlromtlie same; 
but thei6tn*6>df douhi, wtdiall otter parechudLjcif^hitoB 
abd^ dwies, ^(sochi ^iii^meQtation and. alio waocaic: 
to the augmented Church or Ghapely as, aferesaii^ 
only excepted) shall hereafter be and remain in 
the same state, plight and manner as before the 
making of this Act, and as if this Act had not been 
made. 



Augmented 
cures re- 
maining 
void SIX 
months, 
shall ~ 
to the 
bishop, &c. 



'^ VI. And for continuing the succession in such 
augmented cures, her^y made perpetual cures and 
benefices, and that the same may be duly and con- 
stantly served :" Bo it enacted by the authority aforte^ 
said, that in case such augmented ottred be sidEefad^ 
to remain void by the space of six monciily w^hiolf ' 
any nomination within that time of a fi^^^iieribiAiito^ 
serve thesame (by the! person or p^re6^s%aw«qpih«§ 
right of nomination tlWetknto) Id '4toi'4itelfopritotd 
other ordinary, i^itbiiy iSmk^eikfy Pi be lloofwad iii^ 



itized by Google 



n9l 

oditaroisdiBary) aoMlfiitaaliimtoiJieciwtroi^^ and 
from- «ke f metropolttim. t^ the catowa^^ neoosdiug. t» 
the eouvse o€ Ihw ined in jpas^ of ^pwMiltature livifl^ 
atid lietiefioeB, aad the i}i§^«f moiniQitiMl <tDi9i^h 
ax^mentedi torn may he:g^tti|fidicm veebvei^d^/and 
t^: incombcpoy^^mf^of^Biiayi and AkaU i^eate^aQd 
be determiaeci^ in Hke mnamsr, msd hy tha Uke 
mtthoiis, 88 ^i» piy^ntattoo t^^er^ ioetunbeaoy la 
any vicarage jpresentative. any be now req>eoti?ely 
gTMiAed) reeoiei^ or detennined. 

XIV. And beitforl^r enacted by theauthofityAup^^^^^ 
a&sesddy that idl such dooatiyes which are wm be visited 
exempt item aXL ecctesiastical joriadiorioa, mi iJ^^ 
shall be augmented by virtue of the powers given 
byifais Act) shall be subject U the viaitation and 
fadaiietioa of the bishop* of the dieeese < wherein. 
sBdi donative is to all intents and pturpo^ea (d bv. 
wJiatsoever. 

XV. Frofided ahn^ra, That no donative sliaU be 
angoiented without the ocatseitf of thefatro}:! qp 
pi^ona ia wri^gV voider tii or tbeir ,hawte and 
sdabkfirethad luid obtained*. ' j i. 



op. 



AUGMENTED CHAPEL TO BE A BENEFICE. 
; . . . . 86 Geo* S^ c 83, 

« in, *< And whereas by an Act, passed in the first i^^^^* ^^ 
ynar dChis late most gracious Majesty King George 
theBirat^itwaaenacted, That all Churches. Curacies, 
and ij€Sbipebi which should be augmented by the 
gD»ei!|»(m;Qf-lM late Queen Anne's bounty, should 
befrqmtthenoeforth perpetual cures and benefices: 
AMssAo^^h i».^sf^i^^ ^^ ^^^^ augmented , 
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Cburofaesy CurdcieB^ and Chapels should be subjected 
to the same rules as benefices, with respect to the 
avoidance of other benefices ;" be it farther enacted, 
Churches That such augmented Churches, Curacies, and 
by^ee?** Chapcls shall be considered in law as benefices pre- 
bSSft* to tentative, so as that the license thereto shall operate 
beamed in the same manner as institution to such benefices, 
pfeswluf. ^^^ ®^^^ render voidable other livings, in like 
live, and manner as institution to the said benefices ; and that 
ating^'^te ^t shall be lawful for the bishop or ordinary, within 
i?k/««Mnd ^^^^ jurisdiction such augmented Church, Curacy) 
' *^ ^ "^" or Chapel shall lie, to appoint, under his hand and 
seal, any stipend or allowance for the officiating 
curate to be nominated or employed by the perpetual 
curate, or incumbent thereof, not exceeding seventy- 
five pounds per annum^ for which payment the said 
curate shall have the same and like remedies as 
are hereinbefore given to the curates of rectors and 
vicars. 



like istipend. 



STATUTES RELATING TO PEWS. 

58 Geo. 3, c. 45. 

Whbrbas the peculation of Great Britain, and more 
particularly in the Metropolis and its vicinity, and 
in other cities and great towns, has gready in- 
creased, and the Churches and Chisels now exist- 
ing in the Metropolis and its vicinity, and in many 
great and populous parishes and extra-parochial 
places, are inadequate to the accommodation of the 
inhabitants thereof: And whereas it is therefore 
necessary that such evil should be remedied, i^xd 
that additional Churches and Chapels for tbe c^- 
bration of divine service according to tiiie rit^ of 
the united Churdii of England and Iri^land.^ as by 
law eatabli^ed should be erected asul mfiint|i|i^ 
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in sach parishes atnd places, and that a certain 
number of f^ee seats should be made therein. 



XVIII. Provided always, and be it further New 



Churches of 



p«. 



enacted, That during the incumbency of the exist- ^^J^^, 
ing incumbent of any such parish every new rfshes to 
Church therein built, purchased, assigned, or pro* cmapeis of . 
vlded as the intended parish Church of any division ^^j^stin**^ 
intended to become and be a distinct parish shall incum. 
remain a Chapel of Ease, and shall be served, ^*°^- 
duriiig the incumbency of such incumbent of the 
original parish, by a curate to be nominated by 
such incumbent, and licensed by the bishop of the 
diocese, and paid in manner hereinafter directed. 

XIX. And be it further enacted, That every such New 
distinct and separate parish as aforesaid shall, when ^hen dfvi. 
such division as aforesaid shall become complete by sjon com- 
the death, resignation, or other avoidance of the rectories, ^ 
existing incumbent of the. original parish, he J}.*^*^*^^^ 
deemed either a rectory, vicarage, donative, or curacies, 
perpetual curacy, and the spiritual person serving ^®ish?^*"*^ 
the same the rector, vicar, or perpetual curate 
thereof or person having cure of souls therein, 
according to the nature of the original Church of 

the parish so divided, and shall be for ever there- 
after subject to the laws, provisions, and regulations, 
as to presentation and appointment, and as to insti- 
tution, collation, induction, or license, and to all 
such jurisdiction of the bishop, or other jurisdiction, 
and to holding benefices, as are by law applicable 
to the original parish. 

XX. Provided always, and be it enacted, That Donatives to 
all such donatives and perpetual curacies shall be Lp^in?."° 
strtijedtto IdpAe as benefices, if no appointment of a mem made 
spiritti^' person thereto shall be made within eix months, 
motithk after any d«ath, resignation, removal, et 

^thet* aVtJidance of the incumbents thereof renpec* 
tiv^^'^Pfol4^d illso, that no spiritual person 
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-/ ^ .^dppoantmedttisQretot i-i^v vP?.--;^ :•; -1 cp --wt L- i^ 

^S^%r ^ ^^^^- stod*be?k>^litt enacted^ T^ 

minister, the «oii9eonti<Br 'of oBDn^Ohindtf dr^Clhii^p^'^iWiltf 

fr^'JSit *« proTkiimar-of dikAB*,aa«eab.«r peit^ soffiisiiide 

for poor ti> hold six pemoosi joDdoist >ahaM ii&i«bt )Bpait4fitdfi$ 

persons. ^^^ ^ ^TOuod flaov of tbejChwTcli or<awp^vluitf 

CM^igueiis or searta tke poipit^ ibr thetiseof ^ito 

mtnister of ^ Clnirdi or C^liBpelibr^ie twe belnf 

aad^ lti» familj ; and otiier leBts in' some tither cwii^ 

venieot part of the duurek or Glui|Md(^ not atuofi^ 

tbe Iree seats, capable of cimtaifluig tk^ less tfasif 

fcmr persons, siiall daa in Wee mamiephe ^et^nptid 

% tlie. iise of the miBister's servants; and ite^ 

pedrc^ sittiiigs, er benches in every sooh Chi&^x)lP 

Ghaf«]» to be marked with the ymalmf' ft!ee,s«iiti^i 

aMoontbg^ in iheariiole to aot fesa linte oiie*:^2k> 

part of the whole of the. sittings ki eviefjr^sitdf 

Church or Chapel which shall be built, either 

<^v:! i* »iihjflily'^ori IK* plart^ out of any zatdi, or ^with^'ahy 

;^ ^f^indofsyi'maid upon ijhe cre<fit of any nUes ^«£tte9 

;^^^^^^ ;;^^^ place^ jBtell^aba'be'apfWiw 

t. .; ^ m pfiftted vndrsat .apart^fer the use^of iiMrpcrsooLii 

N^'^^j^WOBtingitbeBBtD fin: eror; upon which .pewa^ffH/Md 

pe^ of K^fiLfeiettApairl^fapiihe miniBter, his family jovflverlaidiiP 

S!S^r attd-^l^ 1»wB,,flkting8^ or bendies so Bfppr^iqai^ 

persons. foi} (the VMQ cof ^ie^p8(H^ "BO Tent OF assesBiiieiitPfpiHit^o 

eier ahmli atmiyj-tiaie be dtarged or is^Msed.- ' i> 

Choice of LXXVl. A»d be it farther enaeted^ "Sh^v^z 
sabs^bers. sfflMNn'ibeTs, bdng poodshioners to «qy^ C^nrdi os£ 
Chupel boHt under the antbcxrity of.tfab Act^^shidlu 
have choice of pews at the rates fixed by the corn- 
el missioners under the prorisions <^ this^Ac^iuMe 
*^^J■^ Pfdev of their amount of fofbecrifaition^^aiid «83tt»q 
V. .*i: i^-^itbaoribers of the same amount, in tbeorderjof tlprira 
suhsotiption^ -> .<^ . , -. ... ,;. .•.:--:/ i^'j^ififfo 
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V IXXVUr^AoA ^ It.^fiatth^ CQTOtai^iThat^ Pews to be 

tbe^pciFS or aeatr in ^very tutdiOOboirdi or "ChapA^^^^jj^ 
(^are^ sod tKcept die pe^rs ov leito partkmkurljr quired for ' 
set down as free seats) shall for ever be'ehavgBd ^o^I^frc. 
and chargeable with the several and respective 
y^wdf sontt or sobw aet opposite to die figures or 
Qftnbers marked ii|Mn each •of the aaid pewa or 
atMbs^'aa they abaH be pardculuiy nmnberecl aad 
tetidoim in a list or schedule to be mode and s^ned 
ll^ihe Qommiasbners, and annoooed to the deed of 
immsdoratioB of every such Chvroh or Chapel ; aoMl 
ifhioh said respcetlve yearly rents or sums shall be 
paid h^^ the possesM>rs and occupiers of the pews or 
«ifAt9'to the persons who shall from time to time be 
appoii^fced the churdi wardens <tf die said Church or 
^Hipe^ by two equal half-yearly paymoits in each 
ymto, oamdy, cm die Monday next after the nativity 
Qf>oiurfia^ar Christ, and the nativity (rf* Saint John 
the fiftplist, in the vestry room of the Chur^ or 
Qkapely between the hours of nine in th&fovenoor 
atkd^four in the afternoon. 

. LtXKYIIL Provided alwaya, and be it 'fuitthdvchiirchwur- 
cntoted, That it ahall be lawM fin- the ohmshcr^^* 
wandcps^ ofany snch Church or Chapei^"«t'«iiy^^^^- 
daM difreafter, wtdi the consent in ^inritiiig 6f ^tkei^^n, and 
ioeooibeBt. and of the patron of die Chnnth w*^^^g<*; 
Ciaipei ■ reipecdvely for the time being^^attd'Of die ^ / . 
faidiop of die diooete, to alter any such yearly ^ent 
ortaiims*; and in any luch case a new list or sche- 
dule of ranta er sums, and the pews or seats npon 
which the same are respectively charged, shall be 
aigBed* by the churchwrnnlenB, incumbent, patnm, 
and Wthop retpecdvefy, and shall be deposhed with 
the!:dbed of ooQseoradon of the Church or Chapel. 

tjLXmX. . And be it further enacted, That every For the 
pensen or. p^mons possessed id a seat or pew in ^^^^ 
ewfjt: aocit Churdi or Chapel dudl pay dwe react ^ai^-reariy. 
charged thereon as aforesaid at two equal iudf^ 
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yearly payments, to wit, on the Monday next after 
the Nativity of our Saviour Christ, and the Nativity 
of Saint John the Baptist, in every year ; and in 
case the rent of any such pew or seat or gisy fsat 
ther^f shall happen to be behind and luipaid by.the 
space of three months next after the same sh^U 
become due, and notice in writing demanding p^y-* 
ment thereof shall have been given to the ownec.m; 
occupier of such seat or pew, then the said diuxK^h- 
wardens for the time being of the Church or Chapd 
shall and may either enter upon and hold such $e9t 
or pew, or let the same to any other person er 
persons, in such manner aft such churchward^ia 
shall think proper, until the rent so in arrear^ an^ 
all costs and charges which shidl have been oeea* 
ai<med by the non-payment or in the recovery 
thereof, shall be duly paid and satisfied ; or other- 
wise to sdl the same pews or seats respectively by 
public auction to the best bidder, and out of the 
money thence arising pay and satisfy the said rent 
in arrear, rendering the overplus (if any), after 
deducting all reasonable costs and charges occa^ 
sioned by or in consequence of such rent being in 
arreajT and in the recovery thereof^ to the owner e» 
occupier of such pews or seats respectively (aa the 
oeae may be) ; or the said ohurchwardeiM, at thmf 
dAsccetion, may sue for and recover the said renj| 
#0 in arrear by action of debt mr upon the oapie,.Ar 
the use and occupation of such pew or seat, to. be 
brought against the owner or owners, or any,.oe€m'> 
pier or occupiers thereof, in the name <tf *^'ilm 
churchwardens of the Church or Chapel of [de^crib^ 
ing the Church or Chapel]" ; and no saeh,<ictioiiM 
suit shaU abate by reason of the deaths reii|ov&l|.i))& 
going out of office oi any churchwarden, - i % 
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59 Geo. 3, c. 134. 

XXXI. " And whereas circumstances may arise 
in which it may become expedient and necessary to 
i^er the rents at which pews may be let, in any 
Ohm'Ches or Chapels built or provided under the 
j^ovisions of. the said recited Act and this Act :" be 

it therefore further enacted, that it shall be lawfol church and 
ftw the Churchwardens and Chapelwardens of any ^^ens 
stich Church or Chapel, and they are hereby re- "^y alter 
^ired, when ordered and directed so to do by the Sy^^er of 
bishop of the diocese, with the consent of the patron wshop, and 
and incumbent, and m any case m which the pew sent of 
rents shall have been assigned to the parish, then p***^"* *^- 
with the consent of the vestry of the parish, to make 
such alteration in any such pew rents as shall be 
directed or approved of, with such consent as afore- 
sdd. 

XXXII. And be it further enacted, that it shall Pews to be 
not be lawful for the Churchwardens or Chapel- JSwoners 
wardens of any additional Church or Chapel, to let or only, and 
deil any pews and seats, except to parishioners) auction} ^ 
during the time such parishioners shall continue to iw^i^". 
be inhabitants of the parish ; and every sale of any vance. 
p6w or seat shall be subject to such reserved rent as 

s/hall have been fixed under the provisions of the said 
i^ited Act or this Act, and shall be by private 
contract, and not by public auction ; and all pew 
rents under the said recited Act and this Act, shall 
he payable in advance ; (that is to say), one year's 
j^enl AokW be paid on the admission to the pew or 
deat, if such admission shall be given at Lady Day 
or Michaelmas, or if at any intermediate period, 
then the proportion of the half-year to Lady Day 
or Michadmas, as the case may be, and a half-year's 
rent over and above sttcli proportion; and there- 
after half-yearly payments shiall be made in advance, 
commencing on the Lady Day or Michaelmas im- 
mediately following the taking of soch pew ; and 
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How pew 
forfeited. 



How for 
commissioiw 
enoMy 
disctuuvct 
sobseriben 
from pay* 
mentof 
pew rents. 



pome vacapt by tb|e.4l?PQi3Liinu4i[ice. of m^.^su^ 
paymei^t in H^^yonc^foT twa foUawipg ];mlf*tyeii|i^s 
any thiogiuthe ^ai^.xe^^f^d -4ct,rtft tfc^ c^^p^i^ 
potwithstandiiig^ ,, .. . . ,^ , ,, ,. r.^ .i./i.^^, 

\^ It fiirttieir,«iM^p^ that it ffejl 

cQmmUsiQDQra.Ux 4i3c^g^>ai^ 

is buUdbg aov.ChurQlior CMp^e 

part, from th? iJiaymcmt of,,p^ 

Caiiirch or CJjapeJ, fori^Aiwf^ 

[^ such proportion to the ^ai^^)|M«;t> 

e subscriptions a^ tbe. oofon^ 

sioners shall seQ fit; and to allow. ,aiPy sA^^sbr^^, 

scriber^ if he shall remove frpm the paxiJUbrl^ ^W&^ 

the remainder of such term to any Qjth^^^pfMrJ^ 

ioner inhabiting the parish. 



n ) J 



t>n& 



• h [v>i):7 



Ratekttiacr ..XL. And he it further enacted, tbat,,wbei^Al|fi 
any^pirish Parish shall b^ desirous of extendiBg ancJi U^^^^efL^i^ 
forrebuUd- the accommodation in the parish Church, ao^ij^tf 
la^LogM^e shall be found necessary or expedient to that end 
Church. ^ tjj^g down the existing Church, and to rebuild 
the same on the same site, or on a more convenient 
site, it shall and may be lawful for the church- 
wardens of any such parish, with the consent of the 



Mbne; 
bebor 
upQni 
&c. 
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not ies^ thati the atnount of tfe ^fiteiffest of tte sum "?.' '/. 
MVanfted, for the repaytnent of the |)rincipal 
tfif^f edf, Of for repaying soch prindpal in sucti 
ttnmnef , add at siich thnes, aitd in such proportions 
as shall be agreed upon with the per^otts advancing 
any such money : provided always^ that no Church No chprch 
ihntl be so takeil dbWn and rebufh, by means of any S^.^^^SJ?*' 
ttttfes upon any parish, If stich proportion of dissents, 8®"*J*8^ 
ak tte 'tn this Act sptecified in relation to any appli- herabi tten^ 
datlbn to build or to enlarge any Church or Chapel, ^^neA, 
*ltlier wholly or in part, by means of rates, are 
^fi^fied in writing in manner directed by this Act : 
and "such Church, when consecrated, shall be to all 
iiit«l!its and purposes the parish Church of such 
l^fa^h, for the celebration of Divine Offices, and the 
sdlehinizatiott of Marriages, according to the rites 
and ceremonies of the Church of England : pr6- Proviso for 
vided always, that one-half of the additional acc(mi- SlJSjuStr ,.v 
ili§dation, which shall be obtained by the rebuilding ting. '', 
sJaeh 'Church, shall be set apart for free and open ., 

sittings. 



-X. 



/ 3 Geo. 4, c. 72. 
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be 80 tite& Cdv sttth p«npMe as- albftesaid; «iid «d 
wiiom my pews in lieu 4k theit itonMr pews 'sImB 
be assigned by the said eotnmiMsimars iir atiy oiMf 
Churdi^r Cbapel, shall have, hoM, and etijoythi} 
same respective rights and tiUes tx^ the pews so siM 
signed^ as they respectirely had, held, md \eAim&d 
in their former pewB, or such right and title as mdl 
be directed and set forth ia such assignaientiiii Heto 
thereof, without anyihculty, instrument, or other 
prooess than such assignment as aforessM; wsH 
every such assignment shall be registered in i^ 
registry of the diocese in which the Church or 
Chapel shall be, and a duplicate thereof deposited 
in the chest of the Church or Chapel in which any 
No greater soch pew shall be so assigned as aforesaid ; provided 
S>^n*on^ttie ^^^7^ *^^ °<> larger Or greater or other right shall 
traosfer of be given to any pew in any new Church or C^pd^ 
^^^^' upon any such transfer, than belonged to tiie imt^ 

proprietor, or occiq>ier of the pews in the existStog 
Church or Chapel, in the pews in respect of whkh^ 
any such transfer shall be made. 

Regulation XXIV. And be it forther enacted, That in e^fetf 
of *ews^°^ ^*^ ^° which rents shall have been fixed upCtt 
o pews. ^^^ pews in any Church or Chapel under the proi 
vision of the said recited acts for the ptu^iosed 
therein specified, notice shall be given for six suc'- 
cessive wedcs at the end of each year of idl th# 
pews which are vacant or which will become vaoarM 
' at the commencement of the next year, by affixfug- 
the same in writing upon the doors of the Chareh 
or Chapel and vestry room thereof respectively; 
and all such pews as shall not be taken at the rent 
respectively fixed thereon within fourteen days after 
the commencement of the ensuing year, shall in 
every such case be let to any inhabitant of any ad- 
joining parishes or places in which there shall tiot 
be sufficient accommodation in the Churches and 
Chapels of the parish or place for the inhabitants 
therto^ at the rent respectively so affixed upon 
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aiich pew$, for aoy tevm wtt exceeding tke end of 
tb# year; and at the expiratioQ of i^e year^ akid 
iteot of every suooeedtng yeac in whicli any «ieh 
p0w» Bball be rented by inhabitants of any adjoining 
pariahes^ mch pewa shall be inserted in the liat of 
?Aeant pews, to be taken in {nreiarenoe by the tn>* 
hf^itants of the parish or place to which the Church 
or Chapel shall bdong ; and all such pews aa may 
aoti be «o taken by any inhabitant of the parish or 
fbiee, 30^ again be let, and so on from year to 
year, to any inhabitants of any adjoining parish or 
place ; any thing in the sidd recited acts to the 
oontrary notwithstmading. 

XX V» Provided always, and be it farther enacted, ][jJ^a^J>id-^ 
That in case any inhtri^itant to whom any lease or i^tses! ^^ 
demise of any pe^ seat, or sitting in Church' 
OF Chapel, of the parish or place or division or 
dAdtmet of which he shall be an inhabitant, shall be 
granted for any longer term than one year, shall 
cease to be an inhabitant of the said parish, place, 
division, or district, or shall discontinue his or her 
altendance at the Church or Chapel for the space of 
aay one year, then and in every such case his, her, 
or their lease, demise, term, estate, and interest in 
such pew, seat, or sitting respectively, shall, at the 
end or expiration of the then current year of the 
said term or period, cease and determine to all 
iaib«i9ta and purposes whatsoever; and such pew, 
seaC» or sitting shall and may be i^in let m like 
manner hereinbefore mentioned. 



• 1*2 Wm. 4, c. 38. 

IV. And be it further enacted. That the pews or pews may 
sittings, in such Church or Chapel shall be let by ^*®*- 
the churchwardens or chapelwiurdens, or by some 
person appiunted by the trustee^ or person or per* 



itized by Google 



240 Appiofbix* 

8008 building and endowing the same, to act in tbat 
behalf, acc(N*ding to a scale of pew rents fixed by 
the trustees or such person or pers<ms as aforesaid, 
and approved of by the bbhop, which scale it shall be 
lawful for the trustees or such person t»r persons as 
aforesaid, with consent of the bishop^ to alter from time 
to time as occasion may require : {Hrovided always, 
that all such pews as shall not be taken at the rent 
respectively fixed thereon, within fourteen days 
after the commencement of the ensuing year, shall 
in every such case be let to any inhabitant of any 
adjoining parishes or places in which there shall not 
be sufficient accommodation in the Churches and 
Chapels of the parish or place for the inhabitants 
thereof, at the rent respectively so affixed upon such 
pews, for any term not exceeding the end of the 
year, and at the expiration of the year, and also of 
every succeeding year in which any such pews shall 
be rented by inhabitants of any adjoining parishes, 
such pews shall be inserted in the list of vacant 
pews, to be taken in preference by the inhabitants 
of the parish or place to which the Church or 
Chapel shall belong ; and all such pews as may not 
be so taken by any iohabitants of the parish or 
place may again be let, and so on irom year to 
year, to aoy inhabitants of any adjoining parish or 
place. 

Churches XXII. And be it further enacted, That it shall 
jected to*^^ be lawful for the said commissioners if they shall 
provisions think fit, in all such cases as shall come before the 
said commissioners, to order and direct that such 
Church or Chapel shall be subject to all the pro- 
visions of the said recited Acts or this Act as to 
apportionment of accommodation in pews and fi*ee 
sittings, and as to pew rents. 



of recited 
acts as to 
pews. 
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PROHIBITION. 
1 Wm. 4, c. 21. 

Whereas the filing a suggestion of record on ap- 
plication for a writ of prohibition is productive of 
unnecessary expense, and the allegation of contempt 
in a declaration in prohibition filed before writ 
issu^ is an unnecessary form ; and it is expedient 
to make some better provision for payment of costs 
in cases of prohibition ; Be it enacted by the King^s 
most Excellent Majesty, by and with the advice 
and consent of the lords spiritual and temporal, and 
commons, in this present Parliament assembled, 
and by the authority of the same, that it shall not AppUcations 
be necessary to file a suggestion on any application '**^*® °^ 
for a writ of prohibition, but such application may Say be ^^ 
be made on affidavits only ; and in case the party ^®^" 
applying shall be directed to declare in prohibition only, 
before writ issued, such declaration shall be ex- 
pressed to be on behalf of such party only, and not, 
as heretofore, on the behalf of the party and of his 
Majesty, and shall contain and set rorth in a concise contents of 
manner so much only of the proceeding in the*«cia«^n 
Court below as may be necessary to shew the ground partes 
of the application, without alleging the delivery of ^j^*^j*° 
a writ or any contempt, and shall conclude by prohibition, 
praying that a writ of prohibition may issue ; to 
which declaration the party defendant may demur, 
or plead such matters, by way of traverse or other- 
wise, as may be proper to shew that the writ ought 
not to issue, and conclude by praying that such 
writ may not issue ; and judgment shall be given, 
that the writ of prohibition do or do not issue, as 
justice may require ; and the party in whose favour Defendant 
judgment shall be given, whether on nonsuit, ver- J^J^JJ^/ 

M tlon. 
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diet, demurrer, or otherwise, shall be entitled to 
the costs attending the application and subsequent 
proceedings, and hate judgment to recover the 
same ; and in case a verdict shall be given for the 
party plainti£P in such declaration, it shall be lawful 
Judgment, for ^e jury to assess damages, for which judgment 
Costs. shall also be given, but such assessment slmH n6t be 
necessary to entitle the plaintiff to costs. 
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ABANDONMENT oi « pew, what, 22. 

effect of, 22. 

presumption of, 41. 
AISLE, right in, 31, 99, 102, 106. 

annexed to a house, 103. 

building, effect of, 109. 

repair of, 102, 104. 

repair by parish, 104. 

prescription for, examination of, 107. 

seating by the ordinary in the proprietor's seat, 164. 
ALLOTMENT of pew by vestry, 18. 
ALTERATIONS, not disfiguring Church, 60. 

factious opposition to, 63. 

faculty for, consideration of, 71. 
ANCIENT MESSUAGE, prescription by owner, 85. 
ARTICULI CLERI, 191. 
AUCTIONEER, power to give possession, 61 . 
AUGMENTATION, of livings, statute for, 133. 

construction of, 133. 
AUGMENTED CHAPELS, 127, 

sequestration of, 126. 

on condition, 136. 

without reservation, 136, 

when licensed only, 136. 

BAItE POSSESSION, right acquired by, 21. 
BISHOPRICK, in ancient times, 118. 
BURYING, in the Church, 9, 108. 

in the churchyaitl, right of, 108. 

CASE, action on the, when maintainable, 23, 86. 

incidents to, 168, 173, 177. 

declaration, 161, 175. 

against wrong doer, 175. 

against the ordinary, 177, 
CHANCEL, 99, 106. 

chief seat in, 101, 104. 

annexation to a messuage, 104. 

annexation to the rectory, 105. 

acceptance of seat by founder in the body of the 
Church, effect, 107. 
m2 
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CHANCEL-^xMKtmMi. 

grant of ptrt by rector, 104. 
reptir of at common law, 99 — 102. 
exercise of the rector's riglu in, 114. 
by incambent, 100. 
by parish, 99. 
seats in, 101. 

CHANTRIES, 119. 

CHAPELS, 115. 

incidents to, 2, 1 19. 

land on whidi built, 7. 

nomination to, 131. 

consecration, 120. 

repair of, 120. 

cure of souls in, 139. 

of Ease, aogmentstion of, 8. 

nomination to, 8, 121. 

subject to lapse, 8. 

composition, when presumed, 8. 

Free— ^ Donatives. 

private, what, 121. 

poprietary, 121, 129. 

m law, what, 123. 

erected upon condition, 123. 
repair of, 122. 
pews in, 122. 
right to shut up, 124. 

assessment of building, 124. 
oriffin o^ 130. 
right to, how lost, 131. 

appointment of seats, when in the ordinary, 132, 
144. ' 

likeness to aisles, 132. 
augmentation, effect ^, 134. 
consecration, 134. 

consent of minister to preach in, 121. 
bishop, right to imj^ose terms on, 137. 
effect in common with stat. 1 Geo. 1, c. 10, 140. 
stipendiary minister in, what, 141. 
wherein stat. of 1 Geo. 1, c. 10, likely to take effect, 

143. 
claim of pew after, 144. 
CHURCH, what, 1. , ^ 

first mention of, 1. 
definition of, 1, 2. 

endowment and fou&dation of, 4, 83. 
appropriation of, 5, 

freehold of, 6, 7, 85, 106, 162. T ^ 'i>>< i C, 

repairs of, 6, 8, 9^# . . .rA/(*a 

use of, 8. 
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CHURCH— oofUintuMi. 

floor of Church, repair of, 9. 

division of the Church, 10. 

attendance at, necessity of, 171. 
CHURCHWARDEN, duty of, 11, 16, 29. 

rieht to dispose of pews, 12, 20, 169. 

aroitrary exertion of, 12. 

improper exercise of, 61. 

illegal exercise of, 16. 

power of, 170. 

appointment to seat by, effect, 26. 

acquiescence of, 169. 

process against, to compel seating, 16, 29. 

assault by, in removal of intrader, 14. 

interference with appointment of, 29. 

interference with faculty right, 34. 

claim to seat independent of ordinary, 189. 
gained bv prescription, 131. 
of several pews in one right, 88. 
COMMON RIGHT inconsistent with exclusive right, 69. 

cession of, 70. 
CONSISTORY COURT, foundation of, 36. 
CONSIDERATION, what, 67. 

implied, 68. 
COSTS, how awarded, 63. 
CORRUPT CANVASS, effect, 62. 

COURT, attention to the wishes of the majority, 62, 

at Chester, 193, n. 

of Great Sessions in Wales, 193, n. 
CROSS, abuse of, 195, n. 
CURATE, what, 7. 

perpetual, 7, 118. 

mterest conveyed by appointment of, 8. 

opposing churchwarden in dtering pew, 163. 
CUSHIONING PEWS, effect, 80, 88. 
CUSTOM to pay rent, 16. 

must be reasonable, 1 10. 

DISTRICT (Ecclesiastical), what, 2. 

division of, into parishes, 3, 83. 
DISTURBANCE, remedy for, 17, 18. 161. 

necessaries to declaration, 161. 

declaration in. — .S^ Appendix. 

remedy for, 162. 
DISSENTING MINISTER, 138, n. 

DONATIVES (free Chapels) 115, 1 16, 145. 
m3 



itized by Google 



246 nottx. 

DONATIVES— eon^iMd: 

beqawt to repair^ 126. 
how preferred^ U6. 
parochial Church, 1 17. 
presentation to, by Simony, 117. 
lapse on non-presentment, 117. 
resignation o^ 117. 
augmentation of, 129, 133. 
origin of, 129. 

likeness to proprietary Chapels, 145. 
DUTY of attending Churdi, 95. 

EASEMENT, what, 43. 

qudity, in common with ^w right, 44. 

similarity to action for, in the case of a pew right, 
177. 
ECCLESIASTICAL JURISDICTION, in the time of the 
Saxons, 192. 

division of, 192. 

revival of old rule, 192. 

final severance, 192. 

control of ordinary, 26. 

Ecclesiastieal matters, cognizance of, 36. 

irregularity of practice, effisct, 201. 

want of jurisdiction, 201. 

presumption in fiivourof, 201. 

defect of trial, 203. 
EJECTMENT from a pew w et armU, 173. 
ENGLAND, divinon into districts, 2. 

division into parishes, 2. 
EXTRA PAROCHIAL PLACES, 2. 

rights of inhabitants, 23. 

FACULTY, title by, 30, et »eq. 

what, 30, 52, 96, 185, M. 
varieties of, 31. 
grantof, 31, 35. 

argument against the grant, consideration of, 39. 
e£ct of grant, 32^ 36, 65. 
necessaries to, 32. 
obtained by surprise, 32. 
when final, 32. 
for a term, 60. 

for a man, family, successors, owners, and occupiers, 
33. 
and family during inhabitancy of a particular 
house, 46. 
inhabitancy general] v, 53. 
apportionment of, when, 33. 
tme againat ^ram «( 35. 
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FACULTY-contowwrf. 

proper person to receive grant, 35. 

inducement for the grant of, 46. 

effect in regard to lodgers, 50> 

erant for life, 52. 

how lost, 52. 

ffrantee ceasing to inhabit, 55. 
* utpse of right, 57. 

tenant of house, abandoning right, 57. 

non-user, effect, 57. 

proprietor, abandoning rig^ 57. 

consideration for, 47, 65, 70, 96, 97. 

money payment for, effect, 66. 

opinion of vicar against grant of, 67. 

to bury in chanc^ 67. 

grantee, who may be, 98. 

evidence of, 166. 

how proved, 45. 

appointment of several to the same pew, 63, 184, n. 

proof necessary to support, 56. 

now rebutted, 56. 

remedy for disturbance of, 72. 
FACULTY FOR ALTERATIONS, 60. 

to erect a gallery, 75, 61. 

in old Church, plea, 61. 

for pulling down Church, 63. 
FAMILY, construction of the word, 48, et seq. 
FOUNDER, right of, 181. 

GENERAL right of parishioners, deprivation o!^ 17, 24. 

how to be eujoyed, 25. 

law, how changed, 122. 
GRANT of a pew right to a non-parishioner, reasons against its 
validity, 108. 

consideration for, 47, n. 

HOLDING of a pew for one parishioner by another, 61. 
HOUSEHOLDER, right of, 61. 

IMPROPRIATOR and patron, construction of, 1 Geo. 1, c. 10, 

140. 
INCUMBENT, what, 5. 

right to appoint to Clu^l of Ease, 8. 

power to seat parishioners, 13. 

objection to the plan of seating the parishioners, 13. 

willing pews, 13. 
INHIBITION, where granted, 86. 

effect of, 106, et vide, « PBomBmON^** 
INTRUSION, into a pew, jtt8tifiatti<m for, 14. 
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JOINT ACTION, wlieii, 167. 
JOINT TENANCY, 68, 168. 

LAW, pnmnce of; 10, 168. 

how changed, 122. 
LEGAL MEMORY, what, 78. 
LETTING PEWS, right of, 45. 
LIBEL, refusal to deliver copy of, 200. 
LICENSE, to preach, effect, 123, 140« 

revocation of, 125. 

perpetuation of, e£Eect of the statute, 140. 
LIGHT, ohstmction of, plea, 61, 63, 74. 
LINING PEW, eflTect, 81, 88. 

MATERIALS, of pews, in whom, 115—180. 

when severed, 179. 
MAJORITY, obtamed by canvass, 62. 
MORTMAIN, statutes of, 143. 

NEW PEWING CHURCH, faculty for, 60. 
NEW CHURCHES. 147. 

Churchwarden placing a stranger in a rented pew, 

effect, 154. 
minister, what, 147 — 152. 
facultv rights in, 152. 
transfer (n, into, 157. 
pews in, choice of, 147. 
for minister, 147. 
letting for rent, 147, 151. 
alteration of pew rent, power to, 1 47. 
to be let to whom, 148. 

inhabitants of adjoining parishes, when, 
160, 159. 
construction of, 160. 
right of entry, 147. 
sale b^ auction, when, 147, 148. 
appropriation for a term, 149. 
right to, how lost, 149. 
right acquired by, 162. 

without condition, 163. 
declaratoiy notice, effect, 153. 
renting, effect upon a faculty, 152, 165, 156. 

effect upon appointment, 156, 157. 
renting, and quittu^ parish, 159. 
statute, intention of, 158. 
statutory propositions, examination of , 151. 
NOMINATION TO CHAPELS, 119. 
KON-PARISHIONER, donor to the Church, 107. 
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NON-USER of Common law right, 68. _ 
NOTICE, of vestry, 62. 

OCCUPATION OF SEAT, failure to effect, 2d. 
OLD CHURCH, plea of, 61, 74. 
ORDINARY, who is, 9, ». 

rightof,9, 11, 14,37,82. 

ODJection to, 25, 3d. 

action against necessaries to^'29;' 

declaration. — See Afpemiiix< 

why vested in, 26» 72. 

examination of, 26. 

to exclude jurisdictic^ of tl^ei 77 . 

PARISHES, division into, 2. 

consolidation of two, 89, 167. 
PARSON, what, 5. 
PARISHIONERS, general right of, 10. . 

claiming to be seated, rule, 11. 

who is, 12. 
PERTURBATION, suit for, when, 12, 28, 161, 171. 

necessaries to,^ 169. 

when it will lie, 171. 

right of suit before appointment, 172. 
PEWS, common right to, 11, 168^ 

interference with, 11. 

appointment, when subject t6 alteration, 12. 

when it reverts back to the parish, 14. 

right, what, 1 4, 1 72, 176. 

acquiescence in by churchwardens, effect, 15, l70. 

payment for, 16. 

owner letting, effect, 16. 

property in, 17. 

riffht to, nature of, 17. 

allotment of, by vestry, 18. 

purchase and sale, allotment by, 19. 

when i^purtenant, 15, 34. 

delegation of right to sit in, 42. 

0, 



PEWING 

POSSESSI ' /fi/r./ 
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POSSESSION— €oi»^iiN(0d: 

wbea solScient to miuntain an actUa for, 22, 23. 
POSSESSORT TITLE, how deiiie4» V>> H- 

effect of, 16. 

consideration for, 43. 

evidence of ngiit, 24. 

confirmation of, 27. 

rightof saleof, 27. 

transfer of, 28. 

necessaries to, 28. 

duration o^ 19. 
PREBENDS, 118. 
PRESCRIPTIVE RIGHT, origin oi; 31. 

effect of, 31. 

to dispose of seats without the ordinary, 20. 
PRESCRIPTION, 77. 

for eighty ^ears, 77. 

for thirty-six years, 78. 

for sixty years, 78. 

proofof, 77, 98. 

attached to lands, 78. 

matter of fact for the jurr, 79. 

presumptions in favour of, 79. 

transfer of, 79. 

necessaries to establirii, 80, 87. 

rebuttal of, 82. 

for house not in the parish, 83, 90. 

examination of, 90, et Mg. 

evidence of, 84, 85. 

time of prescription, 84. 

what, 86, 161. 

proofof, 89. 
^ repairs of. — See Repaus. 

an aisle, examination of, 1 1 K 
PROfflBITION. 184. 

when awarded, 190. 

plea before, 186. 

when granted by Common Pleas, 186. 

motion, affidavit, 187, 197, 201. 

when shaU go, 187, 204. 

after sentence, 188, 202. 

reascm for grant of, 190. 

writ of, 192. 

whence issued, 193. 

restraint of the Ecclesiastical Court, 194. 

when brought, )96. 

declaration in, 197. 

trial by proviso, 198. 

costs o^ 198. 

when not within statute 196. 
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PROHIBITION— eonitiiMif. 

two, when allowed to join in, l^d. 
irigfct of defendant to declare in, 206, 
PROPRIETARY CHAPELS.— 5'w Chapels. 

REASONS, for granting a faculty for alterationp» 62. 

RECTOR, what, 6. 

RECTORY, what. 6. 

REGISTERS, in Chapels, 125. 

RENT, reserved upon alterations, 60. 

REPAIRS, effect of, 67, 70. ■ . ^ 

refusal to effect, 68. ', ; ^ 

to support prescription, 89. 

when insufficient to oust the ordinary, 20. 

by parish, how rebutted, 88. 

of Church, obligation of, 96, 97. ' - '' * 

discharge firom, what, 101. 

what, 84. 
RESIDENCE, 68, 70. 
RIGHT, inherent in parishioners, what, 96, 72. 

when sufficient to suppprt case or perturbation, 54, 
169. 

evidence of, 24, 84. 

examination of, 43. 
RULES OF LAW, construction of, 74. 

SALE, condition of, contained in a faculty* 17, 19, 76. 
SEATS, in a Church, disposal of, 9. 

disposal of, by parson and churchwardens, 20. 
priority of, 81, 188. 
taking away, 26, 163. 
removal of, 164. 
SEQUESTRATION, when it issues, 101. 
STATUTES, construction of, 21. 

1 Geo. 1, c. 10, mtention of, 141. 

wrong c(Histruction by the Ecclesiastical Court, 
198. 
STIPENDIARY PREACHERS, construction of Augmentation 
Statute, 137. 

TEMPORAL MATTERS, accessory to the ecclesiastical suit, 

193. 
TENANCY in common in a pew, 58, 59, 167. 
TITHES, dedication of, 3. 
TITLE DEED, specification of pew right in, 82. 
TREES IN A CHURCHYARD, 167, 182. 



itized by Google 



252 INDEX. 

TRESPASS, for distorbanee, 22. 
•ctuMi of, 177. 
who can nuuntatn it, 178. 



UNAPPROPBIATEI) SEAT, ponesnon by a stranger, 171. 

VESTRY, allotment of pew by, 18. 

power to let pews by statute, 21. 

order for alterations, effect, 62. 
VICAR, who, 6. 
VICARAGE, endowment o^ 5. 

WRITTEN AGREEMENTS, construction in law, 153. 
WRONG DOER, action against, 21. 

necessaries to, 23. — Set Perturbation. 

presumption against, 80. 



APPENDIX. 

Lousely v. Hayward and Another, 209. 
Pleadings, 214. 
Scotch Law, 219. 

STATUTES, 

Augmentation, 1 Geo. 1, c. 10, ss. 4, 5, 6, 14, 15,^226. 

Augmented Chapel to be a Benefice, 36 Geo. 3, c. 83, s. 3, 
—229. 

relating to Pews : — 

58 Geo. 3, c. 46, ss. 1, 18, 19, 20, 75, 76, 77, 78, 79, 
—230. 

59 Geo. 3, c. 134, ss. 31, 32, 33, 40,— 235. 
3 Geo. 4, c 72, ss. 23, 24, 25,-237. 

1 & 2 Wm. 4, c. 38, ss. 4, 22,-239. 

Prohibition, 1 Wm. 4, c. 21, s. 1.— 241. 
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